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Congratulatory Message on the Publication of the First 
Compilation of International Short Course by the Secretariat for 

Planning and Coordination of the Association of Asian 
Constitutional Courts and Equivalent Institutions 

 
Dear Colleagues!   

 
The Secretariat for Planning and Coordination significantly 

contributes to promotion of the statutory objectives of the Association 
of Asian Constitutional Courts and Equivalent Institutions. Its well-
coordinated and purposeful work contributes to the effective solution 
of the Association’s tasks, ensuring harmonious and dynamic 
interaction between its members and other equivalent institutions. 

I am very pleased that the results of these capacity building 
activities of the Association have been reflected in the publication of 
the first Compilation of International Short Course of the SPC. 

Over the years, the Secretariat, along with other matters, has 
conducted courses on actual topics of constitutional and legal 
development of mutual interest. Representatives of all members of 
the Association among judges and staff members had the opportunity 
to exchange experience and knowledge on the methodology of 
exercising constitutional review. Delegations of the Constitutional 
Council of the Republic of Kazakhstan were also participants in these 
events. 

I can safely say that the Secretariat-led International Short 
Course in Indonesia is an effective platform for discussing common 
approaches to promoting the rule of law, especially in the face of 
contemporary challenges. 

I sincerely congratulate the Secretariat on the preparation of the 
Compilation, which reflects the results of the efforts of its team in 
fulfilling the mission entrusted to it. 

This publication contains materials from international short 
courses conducted by the Secretariat between 2017 and 2019. It 
summarizes the extensive experience of the member countries of the 
Association on the specificities of their constitutional and legal 
structure. 
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Each of the three parts of the Compilation reveals the specifics 
of the short-term course and contains valuable reports of practical 
and theoretical significance. 

These materials provide strong support and are a driving force 
for the development of the principles of constitutionalism. 

The Compilation is further evidence of the systematic and 
productive work of the Secretariat, ultimately designed to serve the 
Association’s objectives in promoting the protection of human rights, 
democracy and the rule of law. 

I am confident that the Compilation will retain its value for a long 
time as a chronicle of the modern history of the Association and its 
organs. 

Please accept my sincere congratulations and wishes for fruitful 
work in the future. 

 
 
Kairat Mami 
President of the Association of Asian Constitutional Courts 

and Equivalent Institutions,  
Chairman of the Constitutional Council of the Republic of 

Kazakhstan 
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Overview

The Secretariat for Planning and Coordination (SPC) of the Association of Asian 
Constitutional Courts and Equivalent Institutions (AACC) established in 2017 with 
aims to support the Association by conducting and coordinating relationship and 
activities among its members and other Associations. Since its establishment, there 
were some activities conducted to support the assigned tasks such as international 
symposiums, international short courses, and Liaison Officers Meetings. 

The participants of the Short Course were for working level officers from all AACC 
member countries, either the judge rapporteurs, researchers, or legal officers. Besides 
of the participants, the SPC invited notable speakers from constitutional justices, 
practitioners, and national figures who were fully understand the issues concerning 
democracy and ideology. These speakers presented their papers upon the topics 
that were selected carefully by considering recent global situation, meanwhile the 
participants were allowed to share their own perspectives or experiences from their 
judicial practices. It is hoped that all participants can enrich their perpective from 
the insightful yet valuable lessons shared by each speaker and help them dealing 
with similar cases in the future. At the end, the Short Course aims to reach mutual 
understanding, thus strengthening the ties among the AACC member countries. 

In line with the aim of the establishment of the SPC as mentioned clearly on the 
Amendment AACC Statute, this book aims to compile the International Short Course 
conducted in 2017, 2018, and 2019. Although those activities had been recorded in 
the form of proceedings, this compilation, also performs as the legacy of the SPC 
which hoped to support information exchange among AACC member countries as 
well as users from around the world to learn easily and elaborate upon the topics 
discussed in each Short Course. 

The first part of the book is the International Short Course in 2017 with the topic 
“The Role of the Constitutional Court in Overseeing the Implementation of Ideology 
and Democracy in a Pluralistic Society”, conducted in Jakarta, Indonesia, on 13—17 
November 2017. The 2017’s Short course is the second hosted by the SPC since its 
establishment, whose six speakers as below: 

v
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1. I Dewa Gede Palguna  : Judicial Review as an Instrument to Oversee Ideology

2. Jimly Assiddiqhie  : Pancasila Amidst World Ideologies

3. Agus Widjojo   : Maintaining Diversity Under Unitary State

4. Yudi Latif   : Pancasila as Unifying Ideology: Background and History

5. Maruarar Siahaan  : Political Parties, Democracy, and Authorities of 

      Constitutional Court

6. Budi Achmad Djohari  : Center of Pancasila and Constitution Education, 

     Research, and Case Review as Supporting Unit in 

     Exercising Authority to Safeguard Ideology

Those six speakers emphasized more on how the Indonesian Constitutional Court 
deals with challenges and obstacles while implementing its national ideology and 
democracy value amidst a multicultural or pluralistic society. 

The essence of democracy that is of the people, by the people, and for the people 
was well delivered by the speakers early at the discussion. In spite of the similar 
spirit contained in term of democracy, the implementation will be much different for 
each country. This difference usually caused by the histories of each countries or 
even caused by conflicts with the ideologies. Through the topic “The Role of the 
Constitutional Court in Overseeing the Implementation of Ideology and Democracy 
in a Pluralistic Society”, the speakers engaged the participants during the whole 
discussion in Short Course 2017 with questions pertaining of state ideology that 
Indonesia has, why the founding father of Indonesia selected such ideology despite 
many other ideologies, how the implementation of the Indonesian state ideology 
particularly on managing the diversity in Indonesia, how Constitutional Court is 
established in Indonesia and it tasks, how the Constitutional Court plays its role as 
the guardian of the constitution that has to maintain and protect the democracy in a 
pluralistic society, and how the Constitutional Court overcomes the challenges and 
obstacles while overseeing the implementation of ideology and democracy. These 
questions 

The second part of the book is the International Short Course in 2018 “The 
Constitutional Court and Constitutionalism in Political Dynamics”, conducted in 
Yogyakarta, Indonesia, on 2—3 October 2018. The 2018 Short Course had different 
concept compared to similar event in 2017. In 2017, the SPC only presented 
all Indonesian speakers. Meanwhile, in 2018 Short Course, the SPC adjusted 

vi
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new concept which allowed participants to deliver their papers as speakers. The 
Indonesian speakers delivered their papers on the first day and the speakers from 
AACC member countries and other Asian countries on the second day. This new 
concept also adapted by the 2019 International short Course in Bali due to broader 
information participants received. 

From the Indonesian speakers, we learned how significance a constitution carrying 
out on Indonesian government due to its important role on overseeing and ensuring 
there is no violation towards the democracy although it is mentioned by the first 
Indonesian speaker that separating political influence from judicial system was 
almost impossible as he explained his paper. This statement also raised during the 
discussion on the second Indonesian speaker session when he delivered about 
the result of amendment of Constitution in 1998 that led into the establishment of 
the Constitutional Court of Indonesia. The establishment of new judicial power to 
handle the cases on constitution, political parties, and general elections assumed 
that this new institution is more political court rather than constitutional court. To 
disprove this statement, the Indonesian speaker mentioned despite the fact that it 
is almost impossible to clearly separate the political influence from judicial system 
especially the work scope of the Constitutional Court that handle such cases, there 
is impartiality value respected. 

The issue of impartiality also highlighted by the third Indonesian speaker who 
focused on how the Constitutional Justices maintain the principles within Bangalore 
Principles 2002 while making decisions under pressure or any other interventions. 
Similar with previous speakers, separating political influence seems impossible and 
hard to reach but the last Indonesian speaker mentioned to minimize the influence or 
pressure, it requires political system to respect and recognize judicial independence. 

To complete the dynamic discussion and to foster the understanding among the 
AACC members and other Asian countries, the second day of the International Short 
Course presented various speakers from Cambodia, Mongolia, Thailand, Korea, 
Indonesia, Turkey, Malaysia, Kazakhstan, Uzbekistan, Russia, and Afghanistan. 
These speakers were divided into two big themes. The first session’s speakers 
represented Cambodia, Afghanistan, Thailand, South Korea, and Indonesia were 
mostly explained the role of Constitutional Court at their home countries, meanwhile 
the second session’s speakers represented by Turkey, Kazakhstan, Mongolia, 
Russia, Uzbekistan, and Malaysia mostly explained the Constitutional Court and its 
practice at their home countries. 

vii
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The third part of the book is the International Short Course in 2019 “The Constitutional 
Court and The Protection of Social-Economics Right”, conducted in Bali, Indonesia, 
on 6—7 November 2019. Taking the same concept with the 2018 International Short 
Course, there is a slight change in 2019 event. Soon after the speaker presented their 
papers, it would be responded by assigned respondent prior to other participants. 
Each session consisted by two respondents. 

Having had discussed the role of the Constitutional Courts in former two International 
Short Courses, the 2019 event was more emphasized the role in protecting socio-
economic rights. The first speaker brought up the issue on how the amendment 
of Indonesian Constitution covered civil, political, socio-cultural, economic, and 
development rights. To support her statement, the speaker presented the Court’s 
landmark decision on the protection of children born out of wedlock, the protection of 
women’s right to property ownership, the prohibition of child marriage, and the rights 
of customary law communities. Meanwhile, the second speaker highlighted on how 
the Constitutional Court protected socio-economic rights of cultural communities in 
remote areas. The second speaker brought a case study on how the government 
had to ensure all citizens’ right to vote. 

The third speaker more focused on three decisions of the Indonesian Constitutional 
Court that related to electrical power, oil and gas, and water resources. He concluded 
that the Court should consider to adopt the concept of basic structure on providing a 
constitutional guarantee for reinforcing the protection of social and economy rights. 
The discussion on first day reached its final session by presenting a statement from 
the last speaker that in order to create an effective legislation whether related to 
civil and political rights or socio-economic rights, there are three principle must be 
upheld, which are the belief in the one God Almighty, the belief of democracy, and 
belief of the rule of law. 

There were six countries that presented on the second day of the Course, they 
were Cambodia, Thailand, and Myanmar. Korea, Mongolia, and the Maldives. Each 
country shared about the role of their Court’s on protecting the socio-economic rights 
and discussed about various matters related to the roles, for example protection of 
orphan education rights, free trade agreement within the framework in the World 
Trade Organization, compulsory military service law, etc. 

viii
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The International Short Course opens opportunities for AACC member countries 
and other Asian countries to share their experience on judicial system in their home 
countries. These experiences will foster a mutual understanding and some references 
if they handle similar cases in the future, thus the SPC commits to conduct the 
International Short Course each year with an actual topic.

I once again express my deepest gratitude to all AACC member institutions for 
participating to our International Short Course program in 2017, 2018, and 2019. 
Despite the fact that we could not conduct the similar event in 2020 due to the 
pandemic of Covid-19, the upcoming Short Course hopefully will be conducted by 
the end of this year and I look forward to all members participations. 

M. Guntur Hamzah

Secretary General

Head of Permanent Secretariat for
Planning and Coordination

ix
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Judicial Review as an Instrument to Oversee 
Ideology

by I Dewa Gede Palguna
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International Short Course On The  Constitution 2017
The Role of the Constitutional Court in Overseeing the Implementation of Ideology and Democracy in a Pluralistic Society

Jakarta - Indonesia, 13 - 17 November 2017

MAHKAMAH KONSTITUSI
REPUBLIK INDONESIA

INDONESIAN
CONSTITUTIONAL COURT

JUDICIAL REVIEW AS A CONSTITUTIONAL INSTRUMENT TO SAFEGUARD 
THE STATE IDEOLOGY: PANCASILA*

I D.G. Palguna**

“Ideology…is indispensable in any society if men are to be formed, transformed and equipped to respond to 
the demands of their conditions of existence.”

Louis Althusser,a French Philosopher.

INTRODUCTION

 Just only a few months ago, I was given an opportunity to present a paper pertaining to the role of the 
Indonesia’s Constitutional Court (hereinafter referred to as “the Court”) in connection with the nation’s ideology, 
Pancasila (which is literally means “Five Basic Principles”). As we know, ideology is a complex, intricate and as 
well as a controversial  concept.  Hence,  it’s  understandable  why  debates  on  the  subject  among  scholars, 
especially those in the field of political philosophy, endure. There are now dozens of definitions on ideology – of 
which we can even identify some contradictions among them – since the introduction of the term by the 18th 
century prominent French scholar, Destutt de Tracy. 

 This short presentation is, however, not designed to give another space for further debate on the issue 
concerning the concept of ideology – since that is not  the  purpose  of  this  forum  –  but  rather  it’lltry  to  find 
explanations as to matters related to questions: as for Indonesia, what does it mean by Pancasila as the state 
or the nation’s ideology?Why  such  an  “ideology”  is  needed  by  the  nation ?  And,  taking  into  account  the 
constitutional  powers  entrusted  to  the  Court  by  the  Constitution  of  1945  (hereinafter  referred  to  as  the 
Constitution),what role the Court might play in safeguarding the ideology –especially the power or authority to 
review the constitutionality of law?

*Presented as a course material for International Short Course 2017 on the Role of the Constitutional Court in Overseeing the Implemen-
tation of Ideology and Democracy in Pluralistic Society, participated by staffs of AACC (Association of Asian Constitutional Courts and 
Equivalent Institutions) members and academicians across Indonesia, held in Jakarta, 13th-17th November 2017.
** I DewaGedePalgunais a Justice of the Constitutional Court of the Republic of Indonesia and a lecturer in Public International Law and 
Constitutional Law at the Faculty of Law, Udayana University, Bali, Indonesia.
  See I DewaGedePalguna, “Pancasila as State Ideology and the Constitutional Court”, presented at the International Symposium on 
Constitutional Courts as the Guardian of Ideology and Democracy in A Pluralistic Society, which was part of Asian Association of Constitu-
tional Court and Equivalent Institutions (AACC) Conference agendas, held in Solo, Indonesia, 7-10th August 2017.
 Ibid.

PANCASILA AS A STATE IDEOLOGY

 As for Indonesia, Pancasila  is  regarded  as  the  state’s  ideology  because  it  serves  as  the  nation’s 
philosophical foundation on which the Unitary State Republic of Indonesia was established. The acceptance of 
Pancasila as the state’s philosophical foundation or the state’s ideology dated back to 1st June 1945, the time 
when Soekarno – then, a member of the BadanPenyelidik Usaha-usaha PersiapanKemerdekaan (BPUPK) or 
Board of Inquiry for Independence Preparation Measures – delivered his historic speech in front of the BPUPK 
grand meeting. In his highly lauded and acclaimed speech,after meticulously and comprehensively presented 
his eloquent insight pertaining to the conception of “Indonesian nation”  which  was  formed out  of  a  pluralistic 
society, Soekarnoconfidently, yet humbly,proposed that the Independent Indonesia should be established on a 
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a paper pertaining to the role of the Indonesia’s Constitutional Court 
(hereinafter referred to as “the Court”) in connection with the nation’s 
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International Symposium on Constitutional Courts as the Guardian of Ideology and Democracy in A 
Pluralistic Society, which was part of Asian Association of Constitutional Court and Equivalent Institutions 
(AACC) Conference agendas, held in Solo, Indonesia, 7-10th August 2017.
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scholars, especially those in the field of political philosophy, endure. There 
are now dozens of definitions on ideology – of which we can even identify 
some contradictions among them – since the introduction of the term by 
the 18th century prominent French scholar, destutt de tracy.4 

this short presentation is, however, not designed to give another 
space for further debate on the issue concerning the concept of ideology 
– since that is not the purpose of this forum – but rather it’ll try to find 
explanations as to matters related to questions: as for Indonesia, what 
does it mean by Pancasila as the state or the nation’s ideology? Why 
such an “ideology” is needed by the nation? And, taking into account the 
constitutional powers entrusted to the Court by the Constitution of 1945 
(hereinafter referred to as the Constitution), what role the Court might play 
in safeguarding the ideology – especially the power or authority to review 
the constitutionality of law? 

pANCASILA AS A STATE IDEOLOgY

as for Indonesia, Pancasila is regarded as the state’s ideology 
because it serves as the nation’s philosophical foundation on which the 
Unitary state republic of Indonesia was established. the acceptance of 
Pancasila as the state’s philosophical foundation or the state’s ideology 
dated back to 1st June 1945, the time when Soekarno – then, a member of 
the Badan Penyelidik Usaha-usaha Persiapan Kemerdekaan (bPUPk) or 
Board of Inquiry for Independence Preparation Measures – delivered his 
historic speech in front of the bPUPk grand meeting. In his highly lauded 
and acclaimed speech, after meticulously and comprehensively presented 
his eloquent insight pertaining to the conception of “Indonesian nation” 
4  Ibid.
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which was formed out of a pluralistic society, Soekarno confidently, yet 
humbly, proposed that the Independent Indonesia should be established 
on a philosophical foundation consisted of five elements which, he said, 
deeply rooted in the Indonesian “soil”. The five basic principles were (1) 
Indonesian nationalism, (2) Humanity or Internationalism, (3) democracy, 
(4) social Welfare, and (5) the belief in God. after comprehensively 
elaborating the philosophy and substance contained in each and every 
principle he then named the five basic principles Pancasila, a sanskrit 
term. “Panca” means five. “Sila” means foundation or principle. As a 
philosophical foundation, according to soekarno, Pancasila shall serve 
as the foundation, in-depth thought, spirit, in-depth passion on which the 
“building” of eternally independent Indonesia will be established.5 

soekarno’s proposal was unanimously approved by all bPUPk’s 
members on condition that it ought to be reformulated.6 after being 
reformulated, the five basic principles contained in Pancasila read as follows: 
(1) the oneness of God the almighty (Ketuhanan Yang Maha Esa), (2) a just 
and civilized Humanity (Kemanusiaan yang adil dan beradab), (3) the Unity 
of Indonesia (Persatuan Indonesia), (4) democracy which shall be guided 
by the essence of wisdom in assembly/representation (Kerakyatan yang 
dipimpin oleh hikmat kebijaksanaan dalam permusyawaratan/perwakilan), 
and (5) social Justice for all the people of Indonesia (Keadilan sosial bagi 
seluruh rakyat Indonesia). 

5 For further details, see RM A.B. Kusuma, 2004, Lahirnya Undang-Undang Dasar 1945 (The Birth of the 
Constitution of 1945), Badan Penerbit Fakultas Hukum Universitas Indonesia: Jakarta. For comparison, 
see Saafroedin Bahar et.al., 1992, Risalah Sidang Badan Penyelidik Usaha-usaha Persiapan Kemerdekaan 
Indonesia (BPUPKI), Panitia Persiapan Kemerdekaan Indonesia (PPKI) 29 Mei 1945-19 Agustus 1945 
(Minutes of Meetings of Board of Inquiry for Preparation of Indonesia’s Independence (BPUPKI), 
Committee for Preparation of Indonesia’s Independence (PPKI) 29th May-19th August 1945), Sekretariat 
Negara Republik Indonesia: Jakarta.  

6 That’s why 1st June is now commemorated as the birth of Pancasila.
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Now, the five basic principles has become integral part of the Preamble 
of the Constitution. according to the Preamble, the Constitution shall serve 
as the “organization” of the Indonesian Independence (proclaimed at 17th 
August 1945) where the five basic principles (or the Pancasila) shall be 
the foundation of such a state. In other words, Pancasila is a conditio sine 
qua non for the Unitary state republic of Indonesia. or, there shall be 
no Unitary state republic of Indonesia (in terms of the state which was 
proclaimed at 17th august 1945) if Pancasila is not the foundation of such 
a state. 

From this point of view, it is constitutionally rational and coherent why 
article 37 of the Constitution (regulating the constitutional procedures to 
amend the Constitution) expressly emphasizes “proposal for amending the 
Articles of the Constitution” in its formulation. It means that the procedures 
set forth in article 37 of the Constitution applied only to the articles of the 
Constitution. In other words, the Preamble of the Constitution (containing 
the state’s philosophical foundation, Pancasila) shall not subject to 
procedures formulated in article 37 of the Constitution. or, it impliedly 
means that the Preamble of the Constitution shall not be amended.

THE NEED FOR pANCASILA IN THE pLURALISTIC INDONESIA

Indonesia is a huge archipelagic state with more than 250 million 
people inhabiting more than 17,000 islands scattered between two 
continents, asia and australia, and between two oceans, the Indian and 
the Pacific. Sociologically, as well as anthropologically, Indonesia is a 
pluralistic society in terms of ethnicity, race, language, religion, culture, 
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and many others. sociologist Pierre L. van den berghe describes that 
there are some characteristics of a pluralistic society, i.e.: 

(1) there are segmentations in the form of groups having sub-cultures 
which are often very different one another; 

(2) the existence of a social structure which is divided into non-
complementary institutions;  

(3) a less-developed consensus as to some basic values among its 
members; 

(4) conflicts occur relatively often among groups; 

(5) social integration develops relatively based on coercion and economic 
interdependence among groups; and 

(6) domination of a certain group towards the others.7

all the above-mentioned characteristics can be found in the Indonesian 
society. In addition, the late prominent sociologist, nasikun, says that there 
are two unique characteristics of the Indonesian social system. Horizontally, 
the Indonesian social structure marked by social units developed based 
on differences as to ethnicity, religion, custom, and region. vertically, the 
Indonesian social structure marked by sharp differences between the 
upper-class and the lower-class.8 It means that, theoretically by referring 
to categorization of society made by emile durkheim, the pluralistic 

7  Cited from Nasikun, 2001, Sistem Sosial Indonesia (Indonesian Social System), Rajawali Pers: Jakarta, p. 
33

8  Ibid.
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society of Indonesia cannot be categorized as a society which is bound by 
a mechanical solidarity (that is a bond based on collective awareness) and 
at the same time it cannot also be categorized as a society which is bound 
by an organic solidarity (that is a bond developed by interdependencies 
among units of a social system).9

The last statement was confirmed and added further by a noted 
sociologist and pro-democracy activist, George J. aditjondro, who said that 
there were also tensions in the society’s minority-majority relation. there 
were three characteristics of tensions arising from three kinds of minority-
majority relation in the contemporary Indonesian society: (1) tension 
between the minority urban people and the majority rural one. the source 
of tension is the fact that urban people (the minority) have better access to 
political resources compare to the rural people (the majority); (2) tension 
between the minority of the highly-educated people and the majority one 
who have poor education or even have no access to education. the source 
of tension is that because political decisions are made by those of the 
minority who have high education; and (3) tension between the minority 
of the haves and the majority of the haves not. the level of such tensions 
may increase at any time when they overlap with, for instances, interethnic 
and/or interreligious relations where certain ethnic with certain religion 
considered to have had more access to wealth, education, or politics.10  

Considering the characteristics of the Indonesian pluralistic society 
mentioned above, there is a reasonable and unavoidable need to have 
9  See further Emile Durkheim, 1933, The Division of Labor in Society, The Free Press, New York.
10 George J. Aditjondro, “Empat Dimensi Perjuangan Demokrasi Di Indonesia”, November 1994 (transkrip 

prasaran lisan yang disampaikan pada seminar Urgensi Pembangunan Politik Dalam Proses Demokrasi 
di Indonesia (“Four Dimensions of the Struggle for Democracy in Indonesia,” a presentation conveyed 
in a seminar on the Urgency of Political Development in the Process of Democracy in Indonesia, held in 
Indonesian Islamic University (or Universitas Islam Indonesia), Yogyakarta, 10th August 1994.
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a uniting “instrument” established out of shared concepts, principles, and 
values among social units in the social system which forms the pluralistic 
society of Indonesia.11 the instrument is nothing else but Pancasila. 

THE ROLE OF THE COURT IN SAFEgUARDINg pANCASILA

according to part of a statement contained in the Preamble of the 
Constitution, Indonesia shall be a state based on principle of people’s 
sovereignty, or, in other words, a democratic state. the statement 
elaborated further in article 1 paragraph (2) of the Constitution which clearly 
stated that sovereignty shall be in the hand of the people and it shall be 
exercised according to the Constitution. meanwhile, paragraph (3) of the 
same article expressly says that Indonesia shall be a state practicing the 
rule of law. a conclusion can be drawn, accordingly, that Indonesia shall be 
a constitutional democratic state.12 

theoretically, by referring to an analysis made by koopmans, a 
constitutional democratic state might be practiced either by taking the 
shape of a parliamentary model or a constitutional model.13 In the case 
of the former, parliament is considered supreme and is also conceived 
as the guardian of the constitution. Hence, there is no need to form a 
special institution functioning as the guardian of the constitution. While in 
the case of the latter, it is the constitution which is considered supreme, 
11 For comparison, the existence of the Indonesian pluralistic society from the development of democracy 

perspective, see I Dewa Gede Palguna, “Minority Rights in Indonesia: In Search of Suitable Legal Remedy 
for Constitutional Complaint”, a paper presented at the Indonesian-Austrian Dialogue Symposium on State, 
Law, and Religion, organized by Ministry of Foreign Affairs of the Republic of Indonesia in cooperation 
with Ministry of Foreign Affairs of Austria, held in Vienna-Austria, 27th – 29th May, 2009

12  I made a similar emphasis in my lecture in The Hague recently, see I Dewa Gede Palguna, “The Influence 
International Law on the Indonesian Constitutional Court Decisions”, a lecture delivered at The Hague 
University of Applied Sciences, The Hague, Netherlands, 24th October 2017.

13 See Tim Koopmans, 2003, Court and Political Institutions. A Comparative View, Cambridge University 
Press: Cambridge-New York-Melbourne-Madrid-Cape Town, pp. 35 et.sec.
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not the parliament. A problem arises: who will assure that the constitution 
will be obeyed in daily practice, especially by state’s apparatus? or how to 
assure that the constitution will be transformed into a living practice in the 
organization of a state? there where the need to introduce a constitutional 
court derived from – although it is also possible to give a constitutional 
court’s function to the already established courts, like those practiced in 
U.s. and other countries.14  

by establishing the Court, whose function is as a guardian of the 
Constitution, it means that Indonesia is a constitutional democratic state 
in the category of a constitutional model. Such a function reflected in the 
Court’s constitutionally entrusted powers or authorities. the Court, which 
was established in 2003 following the amendment of the Constitution, is 
entrusted with authorities to adjudicate cases: (1) of judicial review (or 
review on the constitutionality of laws), (2) disputes of authorities among 
state organs whose authorities are given by the Constitution, (3) dissolution 
of political parties, and (4) disputes on the result of general elections.15 
the Constitution also gives the Court an authority to hand down a ruling 
concerning an opinion of the House of representatives who considers 
that the President and/or vice President have (has) committed crimes 

14 In this context, Comella classifies two models of constitutional review, monist and dualist. Monist model 
refers to a practice where the function of constitutional review and the function as regular court are 
embodied in and exercised by the same court, i.e. a regular court. For example, the one that practices in U.S. 
where the function of constitutional review and the function of regular court embodied in and exercised 
by the U.S. Supreme Court. While, dualist model refers to a practice where the function of constitutional 
review is separated from the function of regular courts in which the function of constitutional review 
is designated to a specialized established court, i.e., constitutional court. For further details, see Victor 
Ferreres Comella, “The Consequences of Centralizing Constitutional Review in a Special Court: Some 
Thoughts on Judicial Activism”, http://www.utexas.edu/law/journals/tlr/abstracts/82/ferreres.pdf. See also 
Victor Ferreres Comella, “Is The European Model of Constitutional Review In Crisis?”, paper presented for 
the 12th Annual Conference on ‘the Individual Vs. the State, Central European University, Budapest, June 
18-19, 2004. 

15  The Constitution, Article 24C paragraph (1). 
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expressly described in the Constitution or no longer meet the qualifications 
as President and/or vice President.16

the Court’s constitutional powers or authorities were further elaborated 
in the Law number 24 of 2003 as amended by Law number 8 of 2011 on 
Constitutional Court (hereinafter referred to as CC Law). by having the 
authority to adjudicate judicial review cases (or authority to review cases 
on the constitutionality of laws), the Court is impliedly equipped with a 
constitutional power or authority to protect the state’s ideology, Pancasila.  

According to CC Law, those who have the standing to file a petition on 
constitutionality of laws are the ones who consider their constitutional rights 
or authorities have been infringed by a law (certain article or paragraph or 
part of the law), namely (1) individual citizen of Indonesia (including group 
of citizens who have a common interest on the issue), (2) traditional legal 
entity as long as it still exists and in line with the development of society 
and the principle of the Unitary state republic of Indonesia, (3) public or 
private legal entities, and (4) state institutions.17  the petitioner must in the 
first place clearly describe its argumentations which constitutional right(s) 
is or are deemed to be infringed by the enacted law (or part of it) and why 
the law (or part of it) is considered unconstitutional. If the Court of the 
opinion that the petition is justified then the Court will rule that the petition 
is granted and at the same time it will declare that the law (or certain article 
or paragraph or part of the law concerned) unconstitutional and no longer 
has its legally binding power.18  

16  The Constitution, Article 24C paragraph (2).
17  CC Law, Article 51 paragraph (1).
18  CC Law, Article 56 paragraphs (2), (3) in conjunction with Article 57 paragraph (1).
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A petition on the constitutionality of law may also be filed to challenge 
the constitutionality of the procedures of enacting a law.19  If the Court of 
the opinion that the procedures of enacting a law is unconstitutional, the 
Court shall rule that the petition is granted and at the same time it shall 
declare that the law as a whole unconstitutional and has no legally binding 
power.20   

Hence, a law can be considered unconstitutional (and, consequently, 
at the same time lost its legally binding power) either if the substance the 
law (an article or a paragraph of an article or part of a law) or the procedure 
or process in the enactment of the law is proved to be contradictory to 
the Constitution. Furthermore, by referring to the Constitution’s additional 
rules article II, the Constitution covers both the Preamble and the articles 
of the Constitution. It means, in the context of judicial review, that a law 
might be considered unconstitutional if either its substance or its enacting 
process proved to be in contradiction either with the Preamble or with 
the articles of the Constitution. since Pancasila is an integral part of the 
Preamble, hence, theoretically or academically, it is possible that a law 
is considered unconstitutional based on reason that the law is against or 
in contradiction with Pancasila, the nation’s ideology. Here is a delicate-
pragmatic question arises: how to prove it? How can a law be considered 
unconstitutional simply by confronting it with such vague principles? 

as a philosophical foundation (which has been further recognized and 
treated as a state’s ideology), Pancasila consists of concepts, principles, 
and values. Here I would like to restate the elaboration I made in my 
previous papers: 
19  CC Law, Article 51 paragraph (2)a.
20  CC Law, Article 56 paragraph (4) in conjunction with Article 57 paragraph (2).
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a thorough study conducted by suprapto reveals that Pancasila 
contains the concepts of (a) religiosity, (b) humanity, (c) nationality, 
(d) sovereignty, and (e) sociality. the concept of religiosity contains 
acknowledgement on the existence of religions and the beliefs in God the 
Almighty – a concept that have been upheld by the Indonesian ancestors 
since ancient times. While in the concept of humanity, of which soekarno 
fondly named it “internationalism”, there is thought to respect human 
dignity as a personality who has its own particular traits – from which, then, 
the ideas of freedom of thought, freedom of expression, and freedom of 
choice are derived. as to the concept of nationality, it explains that the idea 
of “nation”, contained within it, is not “nation” in a narrow sense referring 
to a certain group or a certain region, instead it encompasses the unity of 
all people and territory stretching across the archipelago that used to be 
the territory of the dutch Colonial administration. meanwhile the concept 
of sovereignty confirms the idea of democracy that upholds the supreme 
will of the people. the exercise of the idea, however, must be guided by 
wisdom in assembly/representation in accordance with the Indonesian 
culture. Lastly, the concept of sociality is a concept which figures out the 
goal of the nation, that is physical and spiritual well-being of all people of 
Indonesia.

as to the principles contained in Pancasila, they are nothing else 
but the five basic principles forming the Pancasila as a whole. The first 
principle (the oneness of God the almighty) acknowledges, inter alia, the 
existence of varied religions and beliefs in God; everyone is free to hold 
his or her own religion or belief in God; no one shall be allowed to force his 
or her religion or belief to the others; there shall be mutual respect among 
individuals holding different religion or belief. the second principle (a just 
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and civilized Humanity) contains, inter alia, respect for human nature and 
dignity, human freedom to express its aspiration and opinion, and the 
nation plurality. the third principle (the Unity of Indonesia) contains, inter 
alia, pride of the nation’s state of the art and achievements of its people, 
loving the nation and the motherland of Indonesia, developing patriotism 
to save-guard the nation’s integrity. the forth principle (democracy with 
the guidance of wisdom in assembly/representation) contains, inter alia, 
insight that consensus must be primarily upheld in making decisions for 
the common interest, any decision or policy for the sake of the common 
interest must consider the fulfillment of justice; avoiding majority domination 
as well as tyranny of minority. The fifth principle (Social Justice for all the 
people of Indonesia) contains, inter alia, that economic development must 
be arranged as a joint effort upon the foundation of togetherness, vital 
branches of production affecting public life must be put under the state 
control, all natural resources must be controlled by the state and must be 
used for betterment or well-being of the people, the poor and the neglected 
children must be taken care by the state, a social security system covering 
the entire people must be built as well as empowering those who are weak 
and poor to uphold human dignity, the state must ensure the rights of 
educations for all citizens. 

meanwhile, values that the Pancasila contained are: value of belief 
in God which explains the belief of the existence of transcendental power 
which is called God; value of equality which explains the equal treatment 
to all human being without any discrimination based on sex, ethnicity, race, 
group, religion, customs, culture, etc.; everyone is treated equal before the 
law and everyone has the equal opportunity in any field of life according 
to his or her potentials; value of unity and togetherness upholding the 
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existence of Indonesia as a pluralistic society which consists of various 
components forming one integral unity where every component is equally 
respected and becomes inherent part of the nation-state system; value of 
consensus which explains the existence of open-minded attitude guided 
by the spirit of togetherness to reach decision; and, lastly, value of welfare 
which explains the fulfillment of human needs, physically and spiritually, so 
as to create security, peace, and happiness.21  

the exercise of the Court’s constitutional authorities in adjudicating 
constitutional cases submitted to it means that the Court engages in the 
activity of interpreting the Constitution, that is an activity with a view to seek 
answer of an important question: how we are supposed to understand a 
constitution and the purposes it aimed at? or, according to Whittington, 
interpreting a constitution means a way or a method to elaborate concepts 
contained in the text of a constitution, the result of which will be accepted or 
recognized as part of a constitutional law that can be elaborately explained 
and applied by courts.22 that’s why I once emphasis that interpreting a 
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23  I Dewa Gede Palguna, “The Influence…,” op.cit., p. 15.
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The American Constitution and the Debate over Originalism, Cambridge University Press: Cambridge-
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constitution, they are the unity of the constitution, practical coherence, and 
the appropriate working of a particular constitutional norm.25  

accordingly, it can be concluded that the Court’s success or failure in 
exercising its function as the guardian of the state’s ideology, Pancasila, 
will depend primarily on the Constitutional Justices’ knowledge and 
comprehension as to the concepts, principles, and values contained in 
Pancasila and their mastery in interpreting the Constitution so as to make 
the Constitution transforms itself into a living constitution.26 

Jakarta, 13 november 2017.

25  See further Heinrich Scholler, 2004, Notes on Constitutional Interpretation, Hans Seidel Foundation: 
Jakarta, pp. 4-5.

26  For further elaboration on constitutional interpretation, see I Dewa Gede Palguna, 2013, Pengaduan 
Konstitusional (Constitutional Complaint): Upaya Hukum Terhadap Pelanggaran Hak-hak Konstitusional 
Warga Negara (Constitutional Complaint: Legal Remedy for Violation of Citizen’s Constitutional 
Rights), Sinar Grafika: Jakarta pp. 280-308.

International Short Course On The  Constitution 2017
The Role of the Constitutional Court in Overseeing the Implementation of Ideology and Democracy in a Pluralistic Society

Jakarta - Indonesia, 13 - 17 November 2017

MAHKAMAH KONSTITUSI
REPUBLIK INDONESIA

INDONESIAN
CONSTITUTIONAL COURT

JUDICIAL REVIEW AS A CONSTITUTIONAL INSTRUMENT TO SAFEGUARD 
THE STATE IDEOLOGY: PANCASILA*

I D.G. Palguna**

“Ideology…is indispensable in any society if men are to be formed, transformed and equipped to respond to 
the demands of their conditions of existence.”

Louis Althusser,a French Philosopher.

INTRODUCTION

 Just only a few months ago, I was given an opportunity to present a paper pertaining to the role of the 
Indonesia’s Constitutional Court (hereinafter referred to as “the Court”) in connection with the nation’s ideology, 
Pancasila (which is literally means “Five Basic Principles”). As we know, ideology is a complex, intricate and as 
well as a controversial  concept.  Hence,  it’s  understandable  why  debates  on  the  subject  among  scholars, 
especially those in the field of political philosophy, endure. There are now dozens of definitions on ideology – of 
which we can even identify some contradictions among them – since the introduction of the term by the 18th 
century prominent French scholar, Destutt de Tracy. 

 This short presentation is, however, not designed to give another space for further debate on the issue 
concerning the concept of ideology – since that is not  the  purpose  of  this  forum  –  but  rather  it’lltry  to  find 
explanations as to matters related to questions: as for Indonesia, what does it mean by Pancasila as the state 
or the nation’s ideology?Why  such  an  “ideology”  is  needed  by  the  nation ?  And,  taking  into  account  the 
constitutional  powers  entrusted  to  the  Court  by  the  Constitution  of  1945  (hereinafter  referred  to  as  the 
Constitution),what role the Court might play in safeguarding the ideology –especially the power or authority to 
review the constitutionality of law?

*Presented as a course material for International Short Course 2017 on the Role of the Constitutional Court in Overseeing the Implemen-
tation of Ideology and Democracy in Pluralistic Society, participated by staffs of AACC (Association of Asian Constitutional Courts and 
Equivalent Institutions) members and academicians across Indonesia, held in Jakarta, 13th-17th November 2017.
** I DewaGedePalgunais a Justice of the Constitutional Court of the Republic of Indonesia and a lecturer in Public International Law and 
Constitutional Law at the Faculty of Law, Udayana University, Bali, Indonesia.
  See I DewaGedePalguna, “Pancasila as State Ideology and the Constitutional Court”, presented at the International Symposium on 
Constitutional Courts as the Guardian of Ideology and Democracy in A Pluralistic Society, which was part of Asian Association of Constitu-
tional Court and Equivalent Institutions (AACC) Conference agendas, held in Solo, Indonesia, 7-10th August 2017.
 Ibid.

PANCASILA AS A STATE IDEOLOGY

 As for Indonesia, Pancasila  is  regarded  as  the  state’s  ideology  because  it  serves  as  the  nation’s 
philosophical foundation on which the Unitary State Republic of Indonesia was established. The acceptance of 
Pancasila as the state’s philosophical foundation or the state’s ideology dated back to 1st June 1945, the time 
when Soekarno – then, a member of the BadanPenyelidik Usaha-usaha PersiapanKemerdekaan (BPUPK) or 
Board of Inquiry for Independence Preparation Measures – delivered his historic speech in front of the BPUPK 
grand meeting. In his highly lauded and acclaimed speech,after meticulously and comprehensively presented 
his eloquent insight pertaining to the conception of “Indonesian nation”  which  was  formed out  of  a  pluralistic 
society, Soekarnoconfidently, yet humbly,proposed that the Independent Indonesia should be established on a 



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

16 International Short Course on The Constitution 2017

113SUMMARY AND MINUTES DISCUSSION OF
international Short Course on the Constitution - 2017

BOBLIOgRAFI

Aditjondro, George J., “Empat Dimensi Perjuangan Demokrasi Di Indonesia”, 
november 1994 (transkrip prasaran lisan yang disampaikan pada 
seminar Urgensi Pembangunan Politik Dalam Proses Demokrasi 
di Indonesia (“Four dimensions of the struggle for democracy in 
Indonesia,” a presentation conveyed in a seminar on the Urgency 
of Political Development in the Process of Democracy in Indonesia, 
held in Indonesian Islamic University (or Universitas Islam Indonesia), 
Yogyakarta, 10th august 1994.

bahar, saafroedin et.al., 1992, Risalah Sidang Badan Penyelidik Usaha-
usaha Persiapan Kemerdekaan Indonesia (BPUPKI), Panitia 
Persiapan Kemerdekaan Indonesia (PPKI) 29 Mei 1945-19 Agustus 
1945 (Minutes of Meetings of Board of Inquiry for Preparation of 
Indonesia’s Independence (BPUPKI), Committee for Preparation 
of Indonesia’s Independence (PPKI) 29th May-19th August 1945), 
Sekretariat Negara Republik Indonesia: Jakarta.  

Comella, victor Ferreres, “Is the european model of Constitutional review 
In Crisis?”, paper presented for the 12th Annual Conference on ‘the 
Individual vs. the state, Central european University, budapest, June 
18-19, 2004. 

Comella, victor Ferreres, “the Consequences of Centralizing Constitutional 
Review in a Special Court: Some Thoughts on Judicial Activism”, 
http://www.utexas.edu/law/journals/tlr/abstracts/82/ferreres.pdf. 

durkheim, emile, 1933, The Division of Labor in Society, The Free Press: 
new York.

International Short Course On The  Constitution 2017
The Role of the Constitutional Court in Overseeing the Implementation of Ideology and Democracy in a Pluralistic Society

Jakarta - Indonesia, 13 - 17 November 2017

MAHKAMAH KONSTITUSI
REPUBLIK INDONESIA

INDONESIAN
CONSTITUTIONAL COURT

JUDICIAL REVIEW AS A CONSTITUTIONAL INSTRUMENT TO SAFEGUARD 
THE STATE IDEOLOGY: PANCASILA*

I D.G. Palguna**

“Ideology…is indispensable in any society if men are to be formed, transformed and equipped to respond to 
the demands of their conditions of existence.”

Louis Althusser,a French Philosopher.

INTRODUCTION

 Just only a few months ago, I was given an opportunity to present a paper pertaining to the role of the 
Indonesia’s Constitutional Court (hereinafter referred to as “the Court”) in connection with the nation’s ideology, 
Pancasila (which is literally means “Five Basic Principles”). As we know, ideology is a complex, intricate and as 
well as a controversial  concept.  Hence,  it’s  understandable  why  debates  on  the  subject  among  scholars, 
especially those in the field of political philosophy, endure. There are now dozens of definitions on ideology – of 
which we can even identify some contradictions among them – since the introduction of the term by the 18th 
century prominent French scholar, Destutt de Tracy. 

 This short presentation is, however, not designed to give another space for further debate on the issue 
concerning the concept of ideology – since that is not  the  purpose  of  this  forum  –  but  rather  it’lltry  to  find 
explanations as to matters related to questions: as for Indonesia, what does it mean by Pancasila as the state 
or the nation’s ideology?Why  such  an  “ideology”  is  needed  by  the  nation ?  And,  taking  into  account  the 
constitutional  powers  entrusted  to  the  Court  by  the  Constitution  of  1945  (hereinafter  referred  to  as  the 
Constitution),what role the Court might play in safeguarding the ideology –especially the power or authority to 
review the constitutionality of law?

*Presented as a course material for International Short Course 2017 on the Role of the Constitutional Court in Overseeing the Implemen-
tation of Ideology and Democracy in Pluralistic Society, participated by staffs of AACC (Association of Asian Constitutional Courts and 
Equivalent Institutions) members and academicians across Indonesia, held in Jakarta, 13th-17th November 2017.
** I DewaGedePalgunais a Justice of the Constitutional Court of the Republic of Indonesia and a lecturer in Public International Law and 
Constitutional Law at the Faculty of Law, Udayana University, Bali, Indonesia.
  See I DewaGedePalguna, “Pancasila as State Ideology and the Constitutional Court”, presented at the International Symposium on 
Constitutional Courts as the Guardian of Ideology and Democracy in A Pluralistic Society, which was part of Asian Association of Constitu-
tional Court and Equivalent Institutions (AACC) Conference agendas, held in Solo, Indonesia, 7-10th August 2017.
 Ibid.

PANCASILA AS A STATE IDEOLOGY

 As for Indonesia, Pancasila  is  regarded  as  the  state’s  ideology  because  it  serves  as  the  nation’s 
philosophical foundation on which the Unitary State Republic of Indonesia was established. The acceptance of 
Pancasila as the state’s philosophical foundation or the state’s ideology dated back to 1st June 1945, the time 
when Soekarno – then, a member of the BadanPenyelidik Usaha-usaha PersiapanKemerdekaan (BPUPK) or 
Board of Inquiry for Independence Preparation Measures – delivered his historic speech in front of the BPUPK 
grand meeting. In his highly lauded and acclaimed speech,after meticulously and comprehensively presented 
his eloquent insight pertaining to the conception of “Indonesian nation”  which  was  formed out  of  a  pluralistic 
society, Soekarnoconfidently, yet humbly,proposed that the Independent Indonesia should be established on a 



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

17International Short Course on The Constitution 2017

114 SUMMARY AND MINUTES DISCUSSION OF
international Short Course on the Constitution - 2017

International Short Course On The  Constitution 2017
The Role of the Constitutional Court in Overseeing the Implementation of Ideology and Democracy in a Pluralistic Society

Jakarta - Indonesia, 13 - 17 November 2017

MAHKAMAH KONSTITUSI
REPUBLIK INDONESIA

INDONESIAN
CONSTITUTIONAL COURT

JUDICIAL REVIEW AS A CONSTITUTIONAL INSTRUMENT TO SAFEGUARD 
THE STATE IDEOLOGY: PANCASILA*

I D.G. Palguna**

“Ideology…is indispensable in any society if men are to be formed, transformed and equipped to respond to 
the demands of their conditions of existence.”

Louis Althusser,a French Philosopher.

INTRODUCTION

 Just only a few months ago, I was given an opportunity to present a paper pertaining to the role of the 
Indonesia’s Constitutional Court (hereinafter referred to as “the Court”) in connection with the nation’s ideology, 
Pancasila (which is literally means “Five Basic Principles”). As we know, ideology is a complex, intricate and as 
well as a controversial  concept.  Hence,  it’s  understandable  why  debates  on  the  subject  among  scholars, 
especially those in the field of political philosophy, endure. There are now dozens of definitions on ideology – of 
which we can even identify some contradictions among them – since the introduction of the term by the 18th 
century prominent French scholar, Destutt de Tracy. 

 This short presentation is, however, not designed to give another space for further debate on the issue 
concerning the concept of ideology – since that is not  the  purpose  of  this  forum  –  but  rather  it’lltry  to  find 
explanations as to matters related to questions: as for Indonesia, what does it mean by Pancasila as the state 
or the nation’s ideology?Why  such  an  “ideology”  is  needed  by  the  nation ?  And,  taking  into  account  the 
constitutional  powers  entrusted  to  the  Court  by  the  Constitution  of  1945  (hereinafter  referred  to  as  the 
Constitution),what role the Court might play in safeguarding the ideology –especially the power or authority to 
review the constitutionality of law?

*Presented as a course material for International Short Course 2017 on the Role of the Constitutional Court in Overseeing the Implemen-
tation of Ideology and Democracy in Pluralistic Society, participated by staffs of AACC (Association of Asian Constitutional Courts and 
Equivalent Institutions) members and academicians across Indonesia, held in Jakarta, 13th-17th November 2017.
** I DewaGedePalgunais a Justice of the Constitutional Court of the Republic of Indonesia and a lecturer in Public International Law and 
Constitutional Law at the Faculty of Law, Udayana University, Bali, Indonesia.
  See I DewaGedePalguna, “Pancasila as State Ideology and the Constitutional Court”, presented at the International Symposium on 
Constitutional Courts as the Guardian of Ideology and Democracy in A Pluralistic Society, which was part of Asian Association of Constitu-
tional Court and Equivalent Institutions (AACC) Conference agendas, held in Solo, Indonesia, 7-10th August 2017.
 Ibid.

PANCASILA AS A STATE IDEOLOGY

 As for Indonesia, Pancasila  is  regarded  as  the  state’s  ideology  because  it  serves  as  the  nation’s 
philosophical foundation on which the Unitary State Republic of Indonesia was established. The acceptance of 
Pancasila as the state’s philosophical foundation or the state’s ideology dated back to 1st June 1945, the time 
when Soekarno – then, a member of the BadanPenyelidik Usaha-usaha PersiapanKemerdekaan (BPUPK) or 
Board of Inquiry for Independence Preparation Measures – delivered his historic speech in front of the BPUPK 
grand meeting. In his highly lauded and acclaimed speech,after meticulously and comprehensively presented 
his eloquent insight pertaining to the conception of “Indonesian nation”  which  was  formed out  of  a  pluralistic 
society, Soekarnoconfidently, yet humbly,proposed that the Independent Indonesia should be established on a 

Goldford, dennis J., 2005, The American Constitution and the Debate 
over Originalism, Cambridge University Press: Cambridge-New York-
Melbourne-Madrid-Cape Town-Singapore-Sāo Paolo. 

koopmans, tim, 2003, Court and Political Institutions. A Comparative 
View, Cambridge University Press: Cambridge-New York-Melbourne-
madrid-Cape town.

kusuma, rm a.b., 004, Lahirnya Undang-Undang Dasar 1945 (The 
Birth of the Constitution of 1945), badan Penerbit Fakultas Hukum 
Universitas Indonesia: Jakarta. 

Law number 24 of 2003 (as amended by Law number 8 of 2011) on 
Constitutional Court.

nasikun, 2001, Sistem Sosial Indonesia (Indonesian Social System), 
Rajawali Pers: Jakarta.

Palguna, I Dewa Gede, “Minority Rights in Indonesia: In Search of Suitable 
Legal Remedy for Constitutional Complaint”, a paper presented at 
the Indonesian-austrian dialogue symposium on state, Law, and 
religion, organized by ministry of Foreign affairs of the republic of 
Indonesia in cooperation with ministry of Foreign affairs of austria, 
held in Vienna-Austria, 27th – 29th May, 2009.

Palguna, I dewa Gede, “Pancasila as state Ideology and the Constitutional 
Court”, presented at the International Symposium on Constitutional 
Courts as the Guardian of Ideology and Democracy in A Pluralistic 
Society, which was part of Asian Association of Constitutional Court 



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

18 International Short Course on The Constitution 2017

115SUMMARY AND MINUTES DISCUSSION OF
international Short Course on the Constitution - 2017

International Short Course On The  Constitution 2017
The Role of the Constitutional Court in Overseeing the Implementation of Ideology and Democracy in a Pluralistic Society

Jakarta - Indonesia, 13 - 17 November 2017

MAHKAMAH KONSTITUSI
REPUBLIK INDONESIA

INDONESIAN
CONSTITUTIONAL COURT

JUDICIAL REVIEW AS A CONSTITUTIONAL INSTRUMENT TO SAFEGUARD 
THE STATE IDEOLOGY: PANCASILA*

I D.G. Palguna**

“Ideology…is indispensable in any society if men are to be formed, transformed and equipped to respond to 
the demands of their conditions of existence.”

Louis Althusser,a French Philosopher.

INTRODUCTION

 Just only a few months ago, I was given an opportunity to present a paper pertaining to the role of the 
Indonesia’s Constitutional Court (hereinafter referred to as “the Court”) in connection with the nation’s ideology, 
Pancasila (which is literally means “Five Basic Principles”). As we know, ideology is a complex, intricate and as 
well as a controversial  concept.  Hence,  it’s  understandable  why  debates  on  the  subject  among  scholars, 
especially those in the field of political philosophy, endure. There are now dozens of definitions on ideology – of 
which we can even identify some contradictions among them – since the introduction of the term by the 18th 
century prominent French scholar, Destutt de Tracy. 

 This short presentation is, however, not designed to give another space for further debate on the issue 
concerning the concept of ideology – since that is not  the  purpose  of  this  forum  –  but  rather  it’lltry  to  find 
explanations as to matters related to questions: as for Indonesia, what does it mean by Pancasila as the state 
or the nation’s ideology?Why  such  an  “ideology”  is  needed  by  the  nation ?  And,  taking  into  account  the 
constitutional  powers  entrusted  to  the  Court  by  the  Constitution  of  1945  (hereinafter  referred  to  as  the 
Constitution),what role the Court might play in safeguarding the ideology –especially the power or authority to 
review the constitutionality of law?

*Presented as a course material for International Short Course 2017 on the Role of the Constitutional Court in Overseeing the Implemen-
tation of Ideology and Democracy in Pluralistic Society, participated by staffs of AACC (Association of Asian Constitutional Courts and 
Equivalent Institutions) members and academicians across Indonesia, held in Jakarta, 13th-17th November 2017.
** I DewaGedePalgunais a Justice of the Constitutional Court of the Republic of Indonesia and a lecturer in Public International Law and 
Constitutional Law at the Faculty of Law, Udayana University, Bali, Indonesia.
  See I DewaGedePalguna, “Pancasila as State Ideology and the Constitutional Court”, presented at the International Symposium on 
Constitutional Courts as the Guardian of Ideology and Democracy in A Pluralistic Society, which was part of Asian Association of Constitu-
tional Court and Equivalent Institutions (AACC) Conference agendas, held in Solo, Indonesia, 7-10th August 2017.
 Ibid.

PANCASILA AS A STATE IDEOLOGY

 As for Indonesia, Pancasila  is  regarded  as  the  state’s  ideology  because  it  serves  as  the  nation’s 
philosophical foundation on which the Unitary State Republic of Indonesia was established. The acceptance of 
Pancasila as the state’s philosophical foundation or the state’s ideology dated back to 1st June 1945, the time 
when Soekarno – then, a member of the BadanPenyelidik Usaha-usaha PersiapanKemerdekaan (BPUPK) or 
Board of Inquiry for Independence Preparation Measures – delivered his historic speech in front of the BPUPK 
grand meeting. In his highly lauded and acclaimed speech,after meticulously and comprehensively presented 
his eloquent insight pertaining to the conception of “Indonesian nation”  which  was  formed out  of  a  pluralistic 
society, Soekarnoconfidently, yet humbly,proposed that the Independent Indonesia should be established on a 

and Equivalent Institutions (AACC) Conference agendas, held in solo, 
Indonesia, 7-10th august 2017.

Palguna, I dewa Gede, “rekonstruksi sistem ketatanegaraan yang 
dijiwai semangat Pancasila 1 Juni 1945 sebagai Jalan mewujudkan 
Kedaulatan Politik” (Reconstructing A State Constitutional System 
based on the spirit of Pancasila of 1st June 1945 as a Way to achieve 
Political sovereignty), a paper presented at a national seminar held 
in connection with the 3rd Pa GmnI (the association of Indonesian 
national student movement) Congress, bandung, 2nd august 2015.

Palguna, I Dewa Gede, “The Influence International Law on the Indonesian 
Constitutional Court Decisions”, a lecture delivered at The Hague 
University of applied sciences, the Hague, netherlands, 24th october 
2017.

scholler, Heinrich, 2004, Notes on Constitutional Interpretation, Hans 
Seidel Foundation: Jakarta. Palguna, I Dewa Gede, 2013, Pengaduan 
Konstitusional (Constitutional Complaint): Upaya Hukum Terhadap 
Pelanggaran Hak-hak Konstitusional Warga Negara (Constitutional 
Complaint: Legal Remedy for Violation of Citizen’s Constitutional 
Rights), Sinar Grafika: Jakarta.

the Constitution of 1945

Whittington, keith e., 1999, Constitutional Interpretation; Textual Meaning, 
Original Intent, and Judicial Review, University Press of Kansas: 
kansas.



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

19International Short Course on The Constitution 2017

Pancasila Amidst World Ideologies
by Jimly Asshiddiqie



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

20 International Short Course on The Constitution 2017

117SUMMARY AND MINUTES DISCUSSION OF
international Short Course on the Constitution - 2017

 

 
 

CONSTITUTIONALISM AND THE COURT 

by Prof. Dr. JimlyAsshiddiqie, SH., 

 

CONSTITUTIONALISM 

1. Conventional Meaning of Social Contact as the Supreme Law of the Land (Only Law and 
Land). 

Constitution is generally understood as “a social contract madeasa body of 
fundamental principles or established precedents according to which a state or other 
organization is acknowledged to be governed”. While “constitutionalism,often equated with 
the concept of regulaiuris or ‘rule of law’, is a complex ideas, attitudes, and patterns of 
behavior elaborating the principles that the authority of a government derives from and is 
limited by the body of fundamental law, called constitution”. In the concept of 
constitutionalism, government can and should be legally limited in its powers, and that its 
authority depends on enforcing these limitations.  

Today, the principles of constitutional government and democracy are considered the 
most ideal state in theory and practices. The two principles are a two-side of the same coin, a 
democratic rule of law, and a constitutional democracy as the ideal form of modern state. 
Constitutional government is just another attribute and synonym for the concept of rule of law 
or “rechtsstaat” (in German) which is idealized to be democratic. On the other hand, the 
concept of democracy, as the most popularly adopted by more than 95% countries in the world 
today, is also considered best to be balanced by the concept of rule of law. Therefore, the best 
government today is a constitutional democracy, and at the same time, a democratic rule of 
law (democratis cherechtsstaat). 

The constitution as a social contact is the supreme law of the land. Historically, it is 
called as the supreme law only of the land,because in ancient English, people thought of living 
only on the earth of land, not on the water. But in Indonesian world view, we used to name it 
as “tanah air” or “land and water” for the world ‘country’. But still the meaning of the world 
view is only limited to the land and the water, without mentioning the importance of the air 
and even the outer space. Today, we have to comprehend the social contract as the supreme 
law, not only of the land, but also of the water and of the air. The social contract consists of the 
highest ruling and guiding values of living together on the land, on the water, and on the sky, 
i.e. the social consensus of all the people on the red and white (the national flag of Indonesia), 
as well as the greenandblue constitution. 

 
2. From Rule of Law to Rule of Ethics, from Constitutional Law to Constitutional Ethics (The 

Moral Constitution).  
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The role of applied public ethics around the world has been developing very rapidly, in 
United States of America and other European countries, since the last decade of the 20th 
century. Even the General Assembly of the United Nations in 1997 recommended its member 
countries to develop ethics infrastructure for public offices. Since then, starting from the early 
years of this 21st century, the ideas has widely been spreading and influencing almost all 
countries in the world. Many countries try to adopt the ideas for the development of ethics 
infrastructures for public offices, consisting of code of ethics or code of conducts and the 
committees or agencies for the enforcement of the codes. 

In my views, to ensure the importance of the system of ethics, it is good to consider 
the idea to constitutionalize the ethics policy through constitutional interpretation accordingly. 
Therefore, I myself advocate for a new notion that the social contract of the constitution does 
not only contain the values and norms of law (legal norms), but also norms of ethics (ethical 
norms). The constitution must not only regarded as a document of law, but also of ethics. The 
system of ethics is as important as the system of law for public life. We need the system of the 
rule of ethics as well as the system of the rule of law. Read my book “Court of Ethics and 
Constitutional Ethics” (2014) that advocate the new understanding that the constitution 
cannot be regarded only as the source of constitution law, but also the source of constitutional 
ethics.1 

By doing so, the world is expected not only dependent upon the role of law, but should 
also develop the effective role of ethics for public offices. We need legal and constitutional 
government as well as good government. Since the reformation, Indonesia has also adopted 
the system of ethics for public offices. For the enforcement of judicial ethics, we have 
established the Judicial Commission set-forth in the Article of 24B, Chapter IX of the 1945 
Constitution. The People’s Assembly’s Decision No. VI/2001 on Ethics for the Nation’s Public 
Life has supplemented the guiding principles of ethics in the 1945 Constitution. 

Based on the Constitution and the ruling of the People’s Assembly, almost all state 
institutions in Indonesia today has been equipped by law with code of ethics and a special 
committee to enforce the code. The balanced roles of the notion of constitutional law and 
constitutional ethics are expected to overcome the weakness of the system of rule of law by 
the application of the system of rule of ethics at the same time. Not all problems should be 
overcome through legal approach. Some problems related to public offices are considered 
more effective to be addressed by the rule of ethics. Besides, the effectiveness of the legal 
norm is also dependent upon the effectiveness of ethical norm in practice. Law is like a ship, 
and ethics is the sea. The law will never sail and reach the island of justice, when there is no 
enough water in the sea. Therefore, the future of constitutional law need the support from the 
idea of constitutional ethics, that every constitutional lawyers should take part in developing 
the study of constitutional ethics in the future. 

                                                           
 Jimly Asshiddiqie, PeradilanEtikdanEtikaKonstitusi, Rajagrafindo, Jakarta, 2014. 



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

22 International Short Course on The Constitution 2017

119SUMMARY AND MINUTES DISCUSSION OF
international Short Course on the Constitution - 2017

 

 
 

For instance, in the field of ethics for election management bodies and ethics for 
members of parliament, the code of ethics is enforced through and by a system of court of 
ethics. In the House of Representatives, we have established “MahkamahKehormatan” or court 
of honor. While for the election management bodies, we established Honorary Council of 
Electoral Management Bodies which performthe enforcement of the code of ethics through 
adjudicating process, like in the ordinary court of law. By application of the system, Indonesia 
has begun to introduce the new system of court of ethics, besides the conventional system of 
court of law and justice. Besides the notion of constitutional law and the principles of rule of 
law, we have to develop also the notion of constitutional ethics and the principles of rule of 
ethics for the future. 

3. Moving From Political Context to Social, Economic and Cultural Context. 

The Constitution of the United States of America is a political constitution in 
nature. As a modern political constitution, the contents are merely about politics and 
political relationship between functions and institutions of power, and political relation 
between the state institutions and the citizens. That’s why C.F. Strong used the term of 
political constitution in his book, “Modern Political Constitution” (1966)2. Most 
constitutions in the world follow the political tradition of the United States 
Constitution that other aspects, such as economic, social, and cultural policies are not 
regarded as that important to be formulated in the constitution. Among the reason 
why the US Constitution does not contain economic subject is that the drafting of US 
Constitution was fully occupied with only political consideration for the establishment 
of independent federal state of America, and left the economic affairs be regulated in 
and by the market place. 

Before the establishment of the federation, American society has been 
developed as an industrious society that the economic affairs have been run 
independently in the free market capitalism. Therefore, the framers of the constitution 
did not think of the importance to formulate any articles of economic policy in the 
constitution. Just later in the history that the economic aspects of the constitution 
come out from the interpretation by the Supreme Court as it was discussed by James 
Buchanan in his Economic Interpretation of American Constitution.  

Today, many countries formulated articles of economic policy in the 
constitution. Not only communist countries have the tradition of formulating economic 
policy in the constitution, but also non-communist countries, such as Irish Constitution, 
India’s Constitution, Indonesian 1945 Constitution, and many others. Among the 

                                                           
2C.F. Strong, Modern Political Constitutions, Sidgwick& Jackson, 1966. 



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

23International Short Course on The Constitution 2017

120 SUMMARY AND MINUTES DISCUSSION OF
international Short Course on the Constitution - 2017

 

 
 

growing roles of market economy in today’s globalization era, the role of economic 
constitution is also growing, for the purpose of controlling the free market. Therefore, 
Indonesian experience is one of the examples. Chapter XIV of the 1945 Constitution 
has special articles about national economy and social welfare policies. Therefore, I call 
the 1945 Constitution as a political constitution as well as an economic constitution 
that make the national economic system, must be run as “a constitutional market 
economy”, i.e. a free market limited by the constitution as the highest policy norm3. 

 Besides, the growing concern on the economics of the constitution, scholars 
have to look further at the ideas of social constitution4 and the constitution of cultures 
too5. Constitution today is not only used for the organization of state power, but also 
related to the organized civil societies, corporate’s constitutions, and even the villages’ 
constitution, such as in American tribal villages. Therefore the study of the constitution 
grows from the perspectives of political constitution to economic constitution, social 
constitution, and even cultural constitution. I hope that scholars of the constitutional 
study and judges of the constitutional court around the world could develop more 
attention to the wider aspects of the constitution, not only limited to the conventional 
meaning of the political constitution. 

 

 

 

 

 

 

 

 

 

 

 

                                                           
3Jimly Asshiddiqie, Konstitusi Ekonomi, PenerbitKompas, Jakarta, 2010 and 2012. 
4Jimly Asshiddiqie, Gagasan Konstitus iSosial: Institusional isasidan 
KonstitusionalisasiKehidupanSosialMasyarakatMadani, LP3ES, Jakarta, 2014. 
5Jimly Asshiddiqie, Konstitusi Kebudayaan dan Kebudayaan  Konstitusi, Intrans, Malang, 2017. 
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CONSTITUTIONAL COURT 

1. The Role of Constitutional Adjudication 

 Constitutional Court or other similar agency has a very pivotal role in the constitutional 
system of democratic polity. It has the power to enforce the constitution as the highest norm 
in a country. The rule of the constitution and of the law must prevail, begun with the highest 
law and ethics in the respective country. Besides the doctrine of “fiat justitiaruat coelom”, we 
can develop also the principle of“exerceatur constitution, ruat coelom”. Let the constitution be 
enforced, though the sky fall. But more that, for me, “let the constitution be enforced, since the 
sky will never fall because of it”. It is for purpose of enforcement of constitutional rules that 
mankind need to establish system of constitutional adjudication through a court system. 

 From various practices of the constitutional adjudication models and systems around 
the world, we can describedsome common jurisdictions and general functions of the ‘court’. 
They are: (i) the guardian of the constitution, (ii) the counter balancing power of majoritarian 
democracy, (iii) the guarantor of minority right (iv) the protector of human right, (v) the 
protector of citizen’s constitutional rights, (vi) the final interpreter of the constitution, (vii) 
maintaining checks and balances mechanism among branches of powers and between power 
relations, (viii) problem solver in democratic electoral disputes, (ix) the ruler of impeachment 
for democratically elected officials. 

 

2. Institutional Models of Constitutional Adjudication 

In general, there are three institutional models of constitutional adjudicationin the 
world today. The first is known as the American decentralized model invented by the US 
Supreme Court in 1803. The second is known to be centralized Kelsenianmodel established for 
the first time in 1920 in Vienna. The third is the French model of Constitutional Council 
(ConseilConstitutionell) established for the first time in Paris in 1958.6 

2.1. Decentralized Model of Constitutional Adjudication. Originally, constitutional adjudication 
was begun by the invention of judicial review on the issue of constitutionality of law as 
legislative act in American case of Marburry vs Madison (1803). It was the first case in 
human history that a court (Supreme Court) declare a legislative act unconstitutional and 
void. Since then, except in England, all court of any level in the common law countries 
enjoyed the power to review any law or regulation contrary to the constitution. 

2.2. Kelsenian Model of Centralized Constitutional Court. The above judicial invention was 
adopted in the continental European civil law countries with different response. Austrian 
scholar, Hans Kelsen, advocated the idea of constitutional review by the establishment of a 
special institution called “verfassungsgerichtshof” (constitutional court) in Austrian new 
constitution of 1919, which then was established by law in 2020. In this system, all law and 
regulation can be judicially reviewed centralizedly by the Constitutional Court. Until now, 

                                                           
6JimlyAsshiddiqie, Model-Model PengujianKonstitusional di Berbagai Negara, SinarGrafika, Jakarta, 2010. 
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except Netherland, mostly civil law countries in the world adopt this system of 
constitutional review, following the centralized Kelsenianmodel of constitutional review by 
the Constitutional Court. 

2.3. French Constitutional Council Model of Judicial Preview. The third institusional model of 
constitutional adjudication is the French judicial preview system. It is called preview, 
because the ruling on the constitutionality of the legislative act is conducted before the law 
officially singed by the president. Although the bill or law draft has been adopted by the 
majority members in the parliament (National Assembly), the minority votes of at least 60 
members of the Assembly or 60 Senators can submit the statute for examination by the 
Constitutional Council (ConseilConstitutionnell). Most of the countries of former France’s 
colonies, adopt this model of constitutional review by a constitutional council. 
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INDONESIAN EXPERIENCES 

1. Number 78 Constitutional Court in 2003 

The first Constitutional Court in the world is the “Verfassungsgerichtshof” in Vienna 
established in 1920. The last constitutional court established in the 20th century was the 
Constitutional Court of Thailand in 1998. If we count together the Kelsenian model of 
constitutional courts and the French model of constitutional councils, Indonesian 
Constitutional Court was the 78th of such an establishment in the history, and was the first 
established in the 21st century, i.e. in 2003. During that year, there has been 77 constitutional 
courtsor constitutional councils established in various countries around the world. Therefore, it 
was lucky for Indonesia to be able to learn from the 77 countries of the world on how to 
establish a modern and effective constitutional court in Indonesia. 

 Those 77 countries are: (1) Albania, (2) Algiers, (3) Andorra, (4) Angola, (5) Armenia, (6) 
Austria, (7) Azerbaijan, (8) Bahrain, (9) Belarussia, (10) Belgium, (11), Benin, (12) Bolivia, (13) 
Bosnia-Herzegovina, (14) Bulgaria, (15) Burundi, (16) Cambodia, (17) Central Africa, (18) Chile, 
(19) Colombia, (20) Comoros, (21) Congo, (22) Cote d’Ivore, (23) Croatia, (24) Cyprus, (25) 
Czech, (26) Djibouti, (27) Ecuador, (28) Egypt, (29) Gabon, (30) Georgia, (31) Guatemala, (32) 
Hungary, (32) Italy, (33) Germany, (34) Kazakhstan, (35) Kosovo, (36) Kuwait, (37) 
Kyrgizstan,(38) Latvia, (39) Lebanon, (40) Lithuania, (41) Luxembourg, (42) Macedonia, 
(43)Madagaskar, (44) Mali, (45) Malta, (46)Marocco, (47) Mauritania, (48) Moldova, (49) 
Mongolia, (50)Mozambigue, (51) Nepal, (51) France, (52) Peru, (53)Polandia, (54) Portugal, 
(55), (56) Romania, (57) Russia, (58) Rwanda, (59) Senegal, (60) Slovakia, (61) Slovenia, 
(62)Spain, (63) South Africa, (64) South Korea, (65) Sri Lanka, (66) Sudan, (67) Suriname, (68) 
Syria, (69) Tajikistan, (70) Thailand, (71) Togo, (72) Tunisia, (73) Turkey, (74), Ukraine (75) 
Uzbekistan, (76) Venezuela, and (77)Serbia. 

2. The Institutional Structures 

The court consists of 9 judges, respectively three of whom are elected by the 
parliament (the House of Representatives), three judges are elected by the Supreme Court, and 
the other three are elected by the President of the Republic of Indonesia. The judges of the 
Constitutional Court serve for five years term and can be reelected for only one more term of 
another five years. The Chief Justice and the Vice Chief Justice is elected from and by the 
judges for 2 years and 6 months term, and may be reelected for the next term of another 2 
years and 6 months. The court administration composed of two separated supporting staff 
consisting of the Secretary General for general administration and other institutional 
supporting system, and the Judicial Secretary responsible for the case substance and judicial 
forum management system. 

3. Five Jurisdictions of Indonesia Constitutional Court 

There are five jurisdictions or authorities of the court regulated by law. Those are: 

3.1. Judicial review on the constitutionality of law; 
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3.2. Disputes on the constitutionality of the authority of state institutions; 
3.3. Disputes on electoral results; 
3.4. Political parties dissolution; and 
3.5. Impeachment of President and/or Vice President. 
 

4. The Issue of Integrated Constitutional Review System of Law and Regulation  

During the public debate on the idea to adopt the establishment of the constitutional 
court into the third amendment of the 1945 Constitution in 2001, there were many expert 
advisors, including myself, advised that the function of constitutional review of law and 
regulations should be integrated into one system as the jurisdiction of the constitutional court. 
However, before the constitutional reform of 1999-2002, the jurisdiction to review the legality 
of regulations under law as the executive act has been conducted by the Supreme Court, that 
many law scholars and judges, especially from the Supreme Court and practicing lawyers 
opposed the idea to constitute the mechanism of judicial review into one system conducted by 
the new constitutional court to be established. 

Therefore, when the Indonesian People’s Assembly invited Chief Justice of several 
constitutional courtsfrom Asia, Africa, and Europe, in 2001, for comparative studies, some 
members of the working committee seriously consider the system adoptedin the constitution 
of South Korean which divide the review system into two separated bodies. The judicial review 
on the legality of regulations under law is conducted by the existing Supreme Court, and the 
judicial review on the constitutionality of law (legislative acts) will be conducted by the new 
constitutional court to be established. The dual system is now proven not the best solution to 
the purpose of Indonesian legal reform and harmonious integration under the constitution. 
Therefore, there is a growing awareness among scholars at present on the need for the 
integration of the judicial review system in the future. 
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GLOBALIZATION, NATIONAL IDENTITY, AND THE FUTURE CONSTITUTIONALISM 

1. Globalization and Global Constitutionalism 

In the globalizing world, constitutional law as a subject of study has been 
changing significantly from a positive and domestic oriented to a general science of law 
applicable anywhere in the world. We are now on the move from exclusive and 
domestic oriented constitutionalism to inclusive regional and international 
constitutionalism. Besides, substantially, we are also moving towards universalization 
of constitutional values around the world and its dynamic relation with the 
constitutional cultures of our own local history.  

All modern constitutions today share common constitutional values which 
some are borrowed, imitated, or transplanted from other countries or other 
international best practices making them all look like similar in substances. However, 
we have to look into details both the problems of interpretation and implementation 
of the constitutions with universally contained substances in the cultural context of the 
respective countries concerned. Universalization of constitutional values is not 
identical with internationalization,nor with globalization of values. Universal values 
may come from outside as well as from our own respective cultural history. Therefore, 
the issues of constitutional cultures should become pivotal in the studies of the 
constitution today. It is now the time to pay more attention to the issues of “cultural 
constitution and the constitutional culture” of each country so that the 
institutionalization of constitutional rules would not be conflicting with the living 
cultural traditions in the respective history. 

Indonesia has its own long historical experiences with so pluralistic cultural 
traditions throughout the country. But most of the ideas adopted into the constitution 
are transplanted or borrowed from other countries. So it is really the task of the 
scholars to build an intellectual bridge between modern constitutional state 
institutions to the constitutional culture and cultural living tradition of the people. We 
have to avoid cultural divide or cultural discrepancy between political institution and 
the living tradition of the people. The state and its power is nothing less than the 
power of the people, for the people, and by the people themselves. Even today, I 
always add these quotes from Abraham Lincoln that not only the government of the 
people, by the people, and for the people, but also with the people. The government is 
always of the people, by the people, for the people, and with the people. 

2. From Universalism to Multiversalism, Toward a Cosmopolitan Legal Pluralism 
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Another issue following the above trend of universalization of legal and 
constitutional values, and the need for a cultural reading of the law and the 
constitution is the issue of global pluralism. We live now in a globalizing and borderless 
world with the complexities of law, where a single act or actor is potentially regulated 
by different multiple legal or quasi-legal regimes. We have to live in the complex 
relationships among international, regional, national, and subnational legal system, 
where non-state actors such as industry-setting bodies, non-governmental 
organizations, religious institutions, ethnic groups, and others exert significant 
normative pull. We cannot depend anymore upon the old perspectives of 
souvereigntist territorialism, nor substantive universalist approach that require people 
to be conceptualized as fundamentally identical in order to be brought within the same 
normative system. We are now moving from universalism toward multiversalism that 
Paul S. Berman call it “cosmopolitan legal pluralism” (2012)7 as a useful approach to 
the design of the procedural mechanisms, institutions, and discursive practices. 
 A cosmopolitan pluralist approach manages multiplicity without attempt to 
erase the reality of that multiplicity. The key solution for the legal scholars on the 
problem of legal pluralism is not the pluralism itself, but the need for a global 
comparative study of law and constitution. Legal scholars in every country have to pay 
more attention to the need for a comparative study. Scholars of the countries with 
common law tradition have to know civil law legal tradition vice versa. Lawyers and 
judges of one country should also know and understand well about legal and 
constitutional system of other countries with intensive interactions between people to 
people or business to business contacts.  

3. Pancasila as Basic Philosophy of Indonesian Constitutional System 

Pancasila consists of five principles of values invented and formulated from the root of 
Indonesian constitutional cultures of the local history. But the value substance are universal in 
nature. The first is the belief in the One God as a Universal God of mankind. The second is the 
principle of humanity with justice and civility. The third is the principle of unity in diversity. The 
fourth is the principle of popular democracy, and the fifth is the principle of social justice for all 
the people of Indonesia. The five principles are the five fundamental values or the basic 
philosophy of Indonesian national identity, and the real living spirit of the text of 1945 
Constitution. Therefore, the Pancasila is considered as supreme source of constitutional values 
and national identity of Indonesia, but since the contents are also universal in nature, in its 
application, it is also opened to live with the influences from any other sources of values. 

                                                           
7 Paul Schiff Berman, Global Legal Pluralism: A Jurisprudence of Law Beyond Borders, Cambridge University Press, 
2012. 
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As universal values, the underlying fundamental principles of the Pancasila can be 
found in the root of Indonesian local cultural history as well as in the best practices in other 
countries or in International relations. The universality of fundamental values of Pancasilawere 
found from the past history, continuously relevant to be applied today, and will constantly 
relevant for the future. By the application of the basic philosophy of Pancasila, Indonesia will 
always be united in diversity, based on The One and The Only Universal God of Existence, the 
humanity with justice and civility, popular democracy, and social justice for all. Indonesia will 
also always be opened in the world encounter for competition and cooperation based on the 
independence, peace, and social justice.We hope that the Constitutional Court and the Judges 
should always be enlighted by and share the living values among the people to whom they 
serve based on the five principles of Pancasila. They have to read and comprehend the 
constitution not only grammatically, but also philosophically and culturally based on the living 
universal values of Pancasila. By doing so, the judges of the constitutional court will not only be 
enlightened themselves, but also enlightening the whole people for the growing civilization of 
Indonesia in the future 

To conclude, I would like to emphasize that in this globalizing world, the constitutional 
court in our respective country and the doctrine of constitutionalism have to faced so many 
new challenges. There are at least four important issues we have to count on seriously today 
and in the future, i.e. (i) constitutional identity, (ii) inclusiveness, (iii) universalism, and (iv) 
pluralism. Each country and every constitutional system should have its own identity, but has 
to live inclusively and close to the underlying universal values that unite humanity. However, in 
the world and also in our own respective country, we have to live in the reality of pluralism. 
Therefore, we need the constitution to prevail as the integrating factor in our respective 
country.  
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I. GEOPOLITICS AND GEOGRAPHICAL POSITION OF INDONESIA  

 

II. THE INCEPTION OF A NATION  
 The Dutch colonials policy of ethical politics, by establishing education opportunities for 

Indonesian became the first milestone of the rise of the Indonesian nation to unite against 
colonialism.  

 The invaders set up schools and open for education opportunities abroad, which then 
opened the students' minds of independence, and May 20, 1908 the youth association of 
Budi Oetomo was established, now commemorated as National Awakening Day.  

 Followed by the establishment of youth societies, students both in homeland and abroad, 
religious organizations, and political parties.  

THE INCEPTION OF A NATION (CONT’D)  

 In 1926 the first Youth Congress was held, attended by youth and student, gathered and 
planned for the fusion of all youth organizations. 

 1928 the Second Youth Congress was held by agreeing on the fusion of all youth 
organizations into "Indonesia Muda”. 

 The Indonesian National Anthem was first played, right before the declaration of the 
congressional decision  known as the Youth Pledge. 

 One motherland of Indonesia, One nation of Indonesia and upholding the Indonesian 
language as language of unity.  

 The Motherland of Indonesia, The Nation of Indonesia and The National language of 
Indonesia has come to existence before the independence. 

 The spirit of the Youth Pledge cultivated the nationalism, the sense of nationality and the 
spirit of national until finally the Indonesian nation on August 17, 1945 was declared through 
the Proclamation of Independence. 
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NATION’S INSIGHT  

"... We do not set up the State for one person, one class, but all for all, one for all, all make one, 
and for the state to be strong .... “ 

(Ir. Sukarno) 

"The Republic of Indonesia: 

not belonging to a group, not a religion, not belonging to any tribe, not belonging to a group of 
customs, but all of us from Sabang to Merauke” 

(Speech of Ir. Soekarno in Surabaya, 24 September 1955)  

THE LIFE OF THE NATION AND THE STATE RESTS ON: 

FOUR BASIC CONSENSUS  

 The national values originating from Pancasila as the basis of the state and the nation's 
ideological foundation.  

 National Values originating from the Constitution of the Republic of Indonesia as the 
nation's constitutional foundation.  

 Values of Nationality originated from the Nation's motto, Bhineka Tunggal Ika.  
 Nationality Values originating from the Unitary State of the Republic of Indonesia. 

 
III. BACKGROUND OF THE NATIONAL MOTTO BHINNEKA TUNGGAL IKA 

Sesanti or Bhinneka Tunggal Ika motto, first disclosed by Mpu Tantular, Buddhist 
Tantrayana, Great Pujangga of Majapahit kingdom, during the regim of  

King Hayamwuruk (1350-1389). 

The Sesanti was written on his book: 

Kakawin Sutasoma, Pupuh (Chapter) 139, Verse 5,  

says “Bhinna ika tunggal ika, Tan hana dharma mangrva” which means “Diversity means 
one, There is no ambiguous devotion” 

THE POSITION OF MOTTO BHINEKA TUNGGAL IKA  

 In 1951, 600 years after it was revealed by mPu Tantular, Bhinneka Tunggal Ika was 
designated as the official motto of the Republic of Indonesia through Government 
Regulation No. 66 of 1951. (The word "bhinna ika," then strung together into one word 
"bhinneka"). 

 The PP stipulates that Bhinneka Tunggal Ika is designated as a motto contained in the State 
Symbol of the Republic of Indonesia, Garuda Pancasila.  
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 In the second Amendment of the 1945 Constitution (2002), Bhinneka Tunggal Ika was 
confirmed as the official motto contained in the State Symbol, and contained in Article 36a 
of the 1945 Constitution. 

 

THE NATIONAL COAT OF ARMS OF GARUDA PANCASILA UUD NRI 1945, Article 36A  

BHINNEKA TUNGGAL IKA  

As THE MOTTO :  

* to SET and REGULATE life of society, nation and state  

* to RESPECT and BRING HARMONIOUS relationships of different ethnic, racial, religious, 
linguistic, cultural, customary, etc  

 ETHNIC GROUPS 1.340 (BPS2010).  

 RELIGIONS AND BELIEFS > 245. 

 NUMBER OF ISLANDS REGISTERERD IN UNITED NATIONS 13.466 FROM 17.554 ISLANDS  

IV. CONSTITUTIONAL BASIS FOR MAINTAINING DIVERSITY  
 CONTENT OF 1945 CONSTITUTION: 

o Preamble: (With the proclamation of independence) … implies the purpose of 
establishing a national government with the task to safeguard the nation and 
motherland of Indonesia. 

 Article 1: 
The state of Indonesia is a unitary state in the form of a republic. 

 Article 28E: 
o Each citizen is free to choose to her/his choice of religion, education, citizenship and 

place of residence. 
o Each of citizen is free to have the freedom of opinion. 
o Each citizen is assured of freedom of association. 

 Article 32: 
o The state will develop national culture and assure the society to maintain and develop its 

cultural values. 
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o The state respects and maintains the local language as part of legacy of national culture. 
 

V. HOW DIFFICULT IS IT TO MAINTAIN INDONESIAN DIVERSITY?  
 Indonesia is not a nation state. 
 Qu’estce Qu’un Nation? 

(Ernest Renan, Sorbonne University 1883). 
A nation is a collective bond of people bound and united by a common sense of destiny and 
suffering in the past with a shared vision. 

 A nation is sovereign political imagined geographical area with distinct borders. 
(Benedict Anderson) 
 

VI. INDONESIA AS A NATION OF CONCENSUS 
 Building blocks of national consensus building: 
 The arrival of Islam by trade. 
 1908: Establishment of Budi Oetomo, and other educational movements. 
 1928: Resulting in consensus. 

One  Motherland, Indonesia 
One Nation, Indonesia 
One Language, Indonesia 

 17 August 1945: Proclamation of Independence of the Republic of Indonesia with national 
motto Bhinneka Tunggal Ika: Unity in Diversity.  
 

VII. PANCASILA AS NATIONAL IDEOLOGY 
 Pancasila as State Ideology: 

o Pancasila as the foundation in the hierarchical legal system. 
o Pancasila as the reflection of character of the people of Indonesia. 
o Pancasila as the national way of life. 
o A point of reference and norm in the life of the Indonesian people. 
o Pancasila as sacred oath of the Indonesian people. 
o The Pancasila as the national consensus as a final  form to regulate the Indonesian 

national system. 
o Pancasila as ligature of the Indonesian people. 

 
VIII. CHALLENGES  

 Facing the dynamics of the international environment. 
 The borderless world. 
 FORA of competition of ideas and ideologies. 
 People have unlimited choice. 
 Early democratization vs freedom of opinion. 
 The vibrancy of market of ideas is a consequence of the success of democratization. 
 Race to the swift between the development of ideas, and the building of effective political 

institutions in a new democracy. 
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 National values and system was to be competitive in the competition of ideas. 
 Recovery of Pancasila and other national values to be manifested and felt in concrete terms 

in the national life.  
 

IX. CONCLUSION 
 Indonesia has rich resources in its national values which reflects harmony, the spirit of 

nurturing diversity and tolerance. 
 Indonesia is not a nation state, cannot take management of diversity for granted but has to 

be worked out to see it manifested. 
 The historical perspective of Indonesia is an evidence how the managing of diversity is 

rested on consensus and not majority-minority mechanics. 
 The dynamics of contemporary strategic international environment will pose challenges to 

the management of diversity in Indonesia. 
 Some of the most important elements in the way forward to manage and safeguard 

diversity in Indonesia and the future are: 
o To contain then in the nation legal system. 
o Reinvigorate Pancasila and manifest the values in the daily life of the society. 
o Continue with the process to deepen democracy and regional autonomy which allows 

communities to believe they have a stake in their own governance. 
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NATIONAL RESILIENCE INSTITUTE  
REPUBLIC OF INDONESIA

International Short Course
Constitutional Court 

Jakarta, November 14th 2017

Title :
MAINTAINING DIVERSITY UNDER UNITARY STATE

Sub Title :
MANAGING DIVERSITY WITHIN THE FRAMEWORK OF THE COUNTRY  

Lieutenant General (Ret.) Agus Widjojo
Governor of National Resilience Institute of Indonesia

LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA

I. GEOPOLITICS OF INDONESIA
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LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA

THREE FACTORS 
NEEDED TO 

KNOW
TO UNDERSTAND 
THE GEOPOLITICS 

OF A COUNTRY

HISTORY OF THE COUNTRY 
THE NATION AND STATE 

THE PEOPLE ASPIRATION AND IDEOLOGY

GEOPOLITICS
AND GEOGRAPHICAL POSITION OF INDONESIA

LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA

II. THE INCEPTION OF A NATION
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THE INCEPTION OF A NATION
 The Dutch colonials policy of ethical politics, by

establishing education opportunities for Indonesian
became the first milestone of the rise of the Indonesian
nation to unite against colonialism.

 The invaders set up schools and open for education
opportunities abroad, which then opened the students'
minds of independence, and May 20, 1908 the youth
association of Budi Oetomo was established, now
commemorated as National Awakening Day.

 Followed by the establishment of youth societies, students
both in homeland and abroad, religious organizations, and
political parties.

LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA

THE INCEPTION OF A NATION (CONT’D)

 In 1926 the first Youth Congress was held, attended by
youth and student, gathered and planned for the fusion of
all youth organizations.

 1928 the Second Youth Congress was held by agreeing on
the fusion of all youth organizations into "Indonesia
Muda”.

 The Indonesian National Anthem was first played, right
before the declaration of the congressional decision
known as the Youth Pledge.

 One motherland of Indonesia, One nation of Indonesia and
upholding the Indonesian language as language of unity.
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LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA

THE INCEPTION OF A NATION (CONT’D)

 The Motherland of Indonesia, The Nation of Indonesia
and The National language of Indonesia has come to
existence before the independence.

 The spirit of the Youth Pledge cultivated the
nationalism, the sense of nationality and the spirit of
national until finally the Indonesian nation on August
17, 1945 was declared through the Proclamation of
Independence.

8

"... We do not set up the State for one person, 
one class, but all for all, one for all, all make 

one, and for the state to be strong .... “

(Ir. Sukarno)

NATION’S INSIGHT

LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA
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LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA

"The Republic of Indonesia:
not belonging to a group, not a religion, not 

belonging to any tribe, not belonging to a 
group of customs, but all of us from Sabang to 

Merauke”

(Speech of Ir. Soekarno in Surabaya, 24 
September 1955)

NATION’S INSIGHT

LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA

THE LIFE OF THE NATION AND THE STATE RESTS ON:

FOUR BASIC CONSENSUS

 The national values originating from Pancasila as the basis
of the state and the nation's ideological foundation.

 National Values originating from the Constitution of the
Republic of Indonesia as the nation's constitutional
foundation.

 Values of Nationality originated from the Nation's motto,
Bhineka Tunggal Ika.

 Nationality Values originating from the Unitary State of the
Republic of Indonesia.
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LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA

III. BACKGROUND OF THE NATIONAL 
MOTTO BHINNEKA TUNGGAL IKA

LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA

BACKGROUND OF THE NATIONAL MOTTO
BHINNEKA TUNGGAL IKA

Sesanti or Bhinneka Tunggal Ika motto, first disclosed by 
Mpu Tantular, Buddhist Tantrayana, Great Pujangga of 

Majapahit kingdom, during the regim of
King Hayamwuruk (1350-1389).

The Sesanti was written on his book:
Kakawin Sutasoma, Pupuh (Chapter) 139, Verse 5,

says “Bhinna ika tunggal ika, Tan hana dharma 
mangrva” which means “Diversity means one, There is 

no ambiguous devotion”
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 In 1951, 600 years after it was revealed by mPu Tantular,
Bhinneka Tunggal Ika was designated as the official motto
of the Republic of Indonesia through Government
Regulation No. 66 of 1951. (The word "bhinna ika," then
strung together into one word "bhinneka").

 The PP stipulates that Bhinneka Tunggal Ika is designated
as a motto contained in the State Symbol of the Republic of
Indonesia, Garuda Pancasila.

 In the second Amendment of the 1945 Constitution (2002),
Bhinneka Tunggal Ika was confirmed as the official motto
contained in the State Symbol, and contained in Article 36a
of the 1945 Constitution.

THE POSITION OF MOTTO BHINEKA TUNGGAL IKA

THE NATIONAL COAT OF ARMS OF GARUDA PANCASILA 
UUD NRI 1945, Article 36A

LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA
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BHINNEKA TUNGGAL IKA 

As THE MOTTO : 
* to SET and REGULATE life of society, nation and state

* to RESPECT and BRING HARMONIOUS relationships of different 
ethnic, racial, religious, linguistic, cultural, customary, etc

 ETHNIC GROUPS 1.340 (BPS2010). 
 RELIGIONS AND BELIEFS > 245.
 NUMBER OF ISLANDS REGISTERERD IN UNITED NATIONS 13.466 

FROM 17.554 ISLANDS

LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA

LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA

IV. CONSTITUTIONAL BASIS FOR
MAINTAINING DIVERSITY
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CONSTITUTIONAL BASIS FOR 
MAINTAINING DIVERSITY

 CONTENT OF 1945 CONSTITUTION:
 Preamble:

(With the proclamation of independence) … implies
the purpose of establishing a national government
with the task to safeguard the nation and
motherland of Indonesia.

 Article 1:

The state of Indonesia is a unitary state in the form
of a republic.

LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA

CONSTITUTIONAL BASIS FOR 
MAINTAINING DIVERSITY (CONT’D)

 Article 28E:

• Each citizen is free to choose to her/his choice of
religion, education, citizenship and place of
residence.

• Each of citizen is free to have the freedom of opinion.

• Each citizen is assured of freedom of association.

 Article 32:

• The state will develop national culture and assure the
society to maintain and develop its cultural values.

• The state respects and maintains the local language
as part of legacy of national culture.
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LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA

V. HOW DIFFICULT IS IT TO MAINTAIN 
INDONESIAN DIVERSITY?

LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA

HOW DIFFICULT IS IT TO MAINTAIN 
INDONESIAN DIVERSITY?

 Indonesia is not a nation state.

 Qu’estce Qu’un Nation?

(Ernest Renan, Sorbonne University 1883).

A nation is a collective bond of people bound and united
by a common sense of destiny and suffering in the past
with a shared vision.

 A nation is sovereign political imagined geographical area
with distinct borders.

(Benedict Anderson)
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LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA

VI. INDONESIA AS A NATION OF 
CONCENSUS

LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA

INDONESIA AS A NATION OF CONCENSUS

 Building blocks of national consensus building:
 The arrival of Islam by trade.

 1908: Establishment of Budi Oetomo, and other
educational movements.

 1928: Resulting in consensus.

One Motherland, Indonesia

One Nation, Indonesia

One Language, Indonesia

 17 August 1945: Proclamation of Independence of
the Republic of Indonesia with national motto
Bhinneka Tunggal Ika: Unity in Diversity.
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VII. PANCASILA AS NATIONAL 
IDEOLOGY

LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA

PANCASILA AS NATIONAL IDEOLOGY
 Pancasila as State Ideology:
 Pancasila as the foundation in the hierarchical legal

system.

 Pancasila as the reflection of character of the people
of Indonesia.

 Pancasila as the national way of life.

 A point of reference and norm in the life of the
Indonesian people.

 Pancasila as sacred oath of the Indonesian people.

The Pancasila as the national consensus as a final
form to regulate the Indonesian national system.

 Pancasila as ligature of the Indonesian people.
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LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA

VIII. CHALLENGES

LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA

CHALLENGES
 Facing the dynamics of the international environment.

 The borderless world.

FORA of competition of ideas and ideologies.

 People have unlimited choice.

 Early democratization vs freedom of opinion.

 The vibrancy of market of ideas is a consequence of the
success of democratization.

 Race to the swift between the development of ideas, and the
building of effective political institutions in a new democracy.

 National values and system was to be competitive in the
competition of ideas.

 Recovery of Pancasila and other national values to be
manifested and felt in concrete terms in the national life.
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LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA

IX. CONCLUSION

LEMBAGA KETAHANAN NASIONAL REPUBLIK INDONESIA

CONCLUSION
 Indonesia has rich resources in its national values which reflects

harmony, the spirit of nurturing diversity and tolerance.

 Indonesia is not a nation state, cannot take management of diversity for
granted but has to be worked out to see it manifested.

 The historical perspective of Indonesia is an evidence how the managing
of diversity is rested on consensus and not majority-minority mechanics.

 The dynamics of contemporary strategic international environment will
pose challenges to the management of diversity in Indonesia.

 Some of the most important elements in the way forward to manage
and safeguard diversity in Indonesia and the future are:

• To contain then in the nation legal system.

• Reinvigorate Pancasila and manifest the values in the daily life of the
society.

• Continue with the process to deepen democracy and regional
autonomy which allows communities to believe they have a stake in
their own governance.
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Pancasila as Unifying Ideology:
Background and History

by Yudi Latief
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The Way Pancasila Engaging Globalization 

Indonesia: The Biggest Archipelagic Country  

 

 

Indonesia as a Plural Society  

 Indonesia is a plural society par excellence 

 Indonesia is the biggest archipelagic country in the world, stretching almost 5,000 kilometers 
from west to east and consists of over 16,000 islands (about 6,000 of which are inhabited). 

 Around 8 hours flight from corner to corner (equivalent from London to Moscow) 

 240 million population, 171 millions in active years  

 It incorporates ethnic and cultural diversity of over 500 ethnic groups and 600 distinct languages 
(around 2/3 still to be documented into documentation or put into readable Indonesian 
translation) 
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The Character of Indonesianess  

 The ecosystem of seas and islands greatly shaped the character of Indonesia.  Sea absorbs and 
cleanses; absorbs without leaving any litters. Sea, in its width and depth, is living space for huge 
diverse species of huge diverse sizes.  

 As a greatest “islands country” in the world, Indonesia is in meeting point of inter-continental 
and inter-great seas. Indonesia also is attractive with her natural resources. For almost perennial 
time, this put Indonesia in a meeting point of travelers of civilisation and of streams of 
civilisation.  

The Character of Indonesianess  

 Denys Lombard (1996: I, 1) said, “Indeed, there is no single place –except maybe of Central Asia- 
like Nusantara  (read: Indonesia) which hosts and is a home of the presence of all great 
civilisations who coexists and/or converging into one stream” He described several “socio-
cultural nebulae” who strongly shaped the civilisation of nusantara (Java in particular): 
Indianisation, web of Islam and China, and western stream.  

 The dynamism of global traffic made Nusantara into carrefour of civilisation which in turn could 
grow cross-culture fertilisation. Indonesia grows as flower garden of world’s civilisation .  

The Challenge for Connectivity & Integration  

 How one legitimise the overlapping civilisations in such context (:archipelago)?  

 How one would recognise plurality while ensuring nation building? 

 Why and how kingdoms are eventually outlived by democracy?  

 Will integration means uniformity at all cost?  

 Population means ‘ungovernable’?  

Pancasila as The Unifying Principles  

Pancasila = Five Principles of the State  

1. Belief in the Supreme Being. (Civilized theism) 

2. Just and civilized humanity. (Internationalism) 

3. The unity of Indonesia. (Unity in diversity of Indonesia) 

4. Democracy guided by the inner wisdom in the unanimity arising out of deliberation amongst 
representatives. (Deliberative democracy) 

5. Social justice for the people of Indonesia. (Social welfare)  
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The Five Principles Can be Converged into Three Principles 

 In Soekarno’s view, those five principles could be still converged into three sila or principles:  

 Kebangsaan dan internationalism (sosio-nasionalisme);  Nationalism and internationalism (socio-
nationalism);  

 Demokrasi-politik dan Demokrasi ekonomi (sosio-demokrasi); Democracy of politics and 
democracy of economy (socio-democracy);  

 and Ketuhanan yang berkebudayaan Civilized theism (Socio-Religious)  

The Three Principles Can be Converged into One Principle 

 Furthermore, Soekarno said, “If I am to reach the very heart of those principles: five to three, 
three to one, then I will arrive to one original Indonesian word: gotong royong (mutual 
cooperation).  

 The state of Indonesia should be founded as state of gotong royong (mutual cooperation)  

 loosely translated or paraphrased “jointly-shouldering, sharing, closing the loose ends”. This 
word came from the practice of rural population in providing (public) services, make a work 
according to roster/schedule, eating from one or two big plates in time of pray or fest, moving 
homes, making terrace and irrigation.  

 In other way of explanation, the foundation of all principles of Pancasila is gotong royong 
(mutual cooperation) 

 This explains to: theism which must be gotong royong in its core (theism which is of cultural, 
wide and tolerance); and not a theism which is aggressive and alienating of each against the 
other.   

 The principle of internationalism should be of gotong royong (which is of humanistic, just and 
civilized); and not an internationalism which is of colonialistic and exploitative.  

 The principle of nationhood should be of gotong royong (capable to develop unity in diversity, 
“bhinneka tunggal ika”; not a nationhood which eliminates differences and diversity, or refuses 
unity.  

 The principle of democracy should be of gotong royong (develop a deliberative process); not a 
democracy which is dictated by majoritarianism (majorocracy) or by few elites of powerful-
resourceful groups (minorocracy).  

 The principle of social welfare should be of gotong royong (develops a wider participation and 
emancipation in the field of economy with the spirit of brotherhood); not a vision of welfare 
which is based by individualism-capitalism, but also not that which oppresses individual liberty or 
physical humans just like happened in etatism.  

 

 

 
 

The Challenge of Globalization  

Definition  

Globalization is the intensivication of world-wide social relations which link distant localities in 
such a way that local happenings are shaped by events occurring many miles away and vice versa 

(Anthony Giddens, 1990) 

-Time-space distanciation (Giddens, 1999)  

-Time-space compression (David Harvey, 1989)  

The impact: 

Globalization pull away  and push down the nation-state      

Engagement of Pancasila with Globalization  

 In fact, diverse contemporary global and local problems have been anticipated by Pancasila with 
its ability to look into those problems and inherent ability to engage.  

 In engaging the emboldened religious fundamentalism, first principle emphasises principle of 
civilized theism. Soekarno (or Bung Karno, as his fellow citizen name) said, “State Indonesia 
should be a state where each and every person could believe and pray to their God freely. All 
people should be have God in their life in cultural way, that is without ‘egotism of religion’… 
Theism with high virtue of full human, theism who pay respect one to other”.  

Engagement of Pancasila -continued  

 In engaging destructive impacts of globalisation and localisation, in the form of homogenisation 
and particularisation of identity, the principle of “socio-nationalism” which is enshrined in the 
second and third principle gave a powerful virtue and framework to do positive engagement.  

 In the principle of “socio-nationalism”, Indonesian nationhood is nationhood which surpasses 
narrow individual and group thinking, stand on all for all. At the same time, Indonesian 
nationhood is also humanistic nationhood, which brings universal sisterhood and fraternity into 
reality, along with justice and civility of the world. Bung Karno said, “Internationalism could not 
live without rooting in fertile soil of nationalism. Nationalism could not fertile if that did not lives 
in the flower garden of internationalism”  

Engagement of Pancasila -continued  

 On engaging tyranny and injustice in the polity and economy, the principle “socio-democracy” 
which is enshrined in the fourth and fifth principle of Pancasila, is of powerful engagement.  

 These principles necessitate and provide a necessary framework for political democracy which is  
in line with economic democracy.  
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The Challenge of Globalization  

Definition  

Globalization is the intensivication of world-wide social relations which link distant localities in 
such a way that local happenings are shaped by events occurring many miles away and vice versa 

(Anthony Giddens, 1990) 

-Time-space distanciation (Giddens, 1999)  

-Time-space compression (David Harvey, 1989)  

The impact: 

Globalization pull away  and push down the nation-state      

Engagement of Pancasila with Globalization  

 In fact, diverse contemporary global and local problems have been anticipated by Pancasila with 
its ability to look into those problems and inherent ability to engage.  

 In engaging the emboldened religious fundamentalism, first principle emphasises principle of 
civilized theism. Soekarno (or Bung Karno, as his fellow citizen name) said, “State Indonesia 
should be a state where each and every person could believe and pray to their God freely. All 
people should be have God in their life in cultural way, that is without ‘egotism of religion’… 
Theism with high virtue of full human, theism who pay respect one to other”.  

Engagement of Pancasila -continued  

 In engaging destructive impacts of globalisation and localisation, in the form of homogenisation 
and particularisation of identity, the principle of “socio-nationalism” which is enshrined in the 
second and third principle gave a powerful virtue and framework to do positive engagement.  

 In the principle of “socio-nationalism”, Indonesian nationhood is nationhood which surpasses 
narrow individual and group thinking, stand on all for all. At the same time, Indonesian 
nationhood is also humanistic nationhood, which brings universal sisterhood and fraternity into 
reality, along with justice and civility of the world. Bung Karno said, “Internationalism could not 
live without rooting in fertile soil of nationalism. Nationalism could not fertile if that did not lives 
in the flower garden of internationalism”  

Engagement of Pancasila -continued  

 On engaging tyranny and injustice in the polity and economy, the principle “socio-democracy” 
which is enshrined in the fourth and fifth principle of Pancasila, is of powerful engagement.  

 These principles necessitate and provide a necessary framework for political democracy which is  
in line with economic democracy.  
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 In the political sphere, democracy which is developed is deliberative democracy which is 
impartial, which take wider involvement and considerations all parties inclusively.  

 In the economic sphere, state should be active in achieving social justice, in order to respond and 
to counterbalance the inequeality in the market, by developing a health climate of competition, 
to defend those who cannot defend themselves, and developing investments on public goods for 
the livelihood and welfare of the people.  

Conclusion  

 In those five principles of Pancasila, state and nation of Indonesia have visionary and durable 
worldview.  

 Every principles of Pancasila have the capability to engage and conciliate statecraft of radical 
secularism versus religious radicalism; nationhood of homogenism versus atavistic tribalism;  
chauvinistic nationalism versus triumphalistic globalism; authocratic government versus 
invidualistic market democracy; etatism of economy versus  predatory capitalism.  

Bhinneka Tunggal Ika  
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Pembinaan Ideologi Pancasila

The Way Pancasila
Engaging Globalization
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Indonesia: The Biggest Archipelagic Country

Indonesia as a Plural SocietyIndonesia as a Plural Society

 Indonesia is a plural society par excellence
 Indonesia is the biggest archipelagic country in the world, stretching 

almost 5,000 kilometers from west to east and consists of over 
16,000 islands (about 6,000 of which are inhabited).

 Around 8 hours flight from corner to corner (equivalent from 
London to Moscow)

 240 million population, 171 millions in active years 
 It incorporates ethnic and cultural diversity of over 500 ethnic 

groups and 600 distinct languages (around 2/3 still to be 
documented into documentation or put into readable Indonesian 
translation)
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Indonesia as a Plural SocietyThe Character of Indonesianess

 The ecosystem of seas and islands greatly shaped the 
character of Indonesia.  Sea absorbs and cleanses; absorbs 
without leaving any litters. Sea, in its width and depth, is 
living space for huge diverse species of huge diverse sizes. 

 As a greatest “islands country” in the world, Indonesia is in 
meeting point of inter-continental and inter-great seas. 
Indonesia also is attractive with her natural resources. For 
almost perennial time, this put Indonesia in a meeting point 
of travelers of civilisation and of streams of civilisation. 

Indonesia as a Plural SocietyThe Character of Indonesianess

 Denys Lombard (1996: I, 1) said, “Indeed, there is no single place –
except maybe of Central Asia- like Nusantara  (read: Indonesia) 
which hosts and is a home of the presence of all great civilisations
who coexists and/or converging into one stream” He described 
several “socio-cultural nebulae” who strongly shaped the 
civilisation of nusantara (Java in particular): Indianisation, web of 
Islam and China, and western stream. 

 The dynamism of global traffic made Nusantara into carrefour of 
civilisation which in turn could grow cross-culture fertilisation. 
Indonesia grows as flower garden of world’s civilisation . 
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Indonesia as a Plural SocietyThe Challenge for Connectivity & Integration

 How one legitimise the overlapping 
civilisations in such context (:archipelago)? 

 How one would recognise plurality while 
ensuring nation building?

 Why and how kingdoms are eventually 
outlived by democracy? 

 Will integration means uniformity at all cost? 
 Population means ‘ungovernable’? 

Indonesia as a Plural SocietyPancasila as The Unifying Principles

Pancasila = Five Principles of the State 

1. Belief in the Supreme Being. (Civilized theism)
2. Just and civilized humanity. (Internationalism)
3. The unity of Indonesia. (Unity in diversity of Indonesia)
4. Democracy guided by the inner wisdom in the 

unanimity arising out of deliberation amongst 
representatives. (Deliberative democracy)

5. Social justice for the people of Indonesia. (Social 
welfare)
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Indonesia as a Plural Society
The Five Principles Can be Converged into 

Three Principles

 In Soekarno’s view, those five principles could be still 
converged into three sila or principles: 

 Kebangsaan dan internationalism (sosio-nasionalisme);  
Nationalism and internationalism (socio-nationalism); 

 Demokrasi-politik dan Demokrasi ekonomi (sosio-demokrasi); 
Democracy of politics and democracy of economy (socio-
democracy); 

 and Ketuhanan yang berkebudayaan
Civilized theism (Socio-Religious)

Indonesia as a Plural Society
The Three Principles Can be Converged into 

One Principle

 Furthermore, Soekarno said, “If I am to reach the very heart of those 
principles: five to three, three to one, then I will arrive to one 
original Indonesian word: gotong royong (mutual cooperation). 

 The state of Indonesia should be founded as state of gotong royong
(mutual cooperation)

 loosely translated or paraphrased “jointly-shouldering, sharing, 
closing the loose ends”. This word came from the practice of rural 
population in providing (public) services, make a work according to 
roster/schedule, eating from one or two big plates in time of pray or 
fest, moving homes, making terrace and irrigation. 
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 In other way of explanation, the foundation of all principles of Pancasila is gotong
royong (mutual cooperation)

 This explains to: theism which must be gotong royong in its core (theism which is of 
cultural, wide and tolerance); and not a theism which is aggressive and alienating of 
each against the other.  

 The principle of internationalism should be of gotong royong (which is of 
humanistic, just and civilized); and not an internationalism which is of colonialistic
and exploitative. 

 The principle of nationhood should be of gotong royong (capable to develop unity 
in diversity, “bhinneka tunggal ika”; not a nationhood which eliminates differences 
and diversity, or refuses unity. 

 The principle of democracy should be of gotong royong (develop a deliberative 
process); not a democracy which is dictated by majoritarianism (majorocracy) or by 
few elites of powerful-resourceful groups (minorocracy). 

 The principle of social welfare should be of gotong royong (develops a wider 
participation and emancipation in the field of economy with the spirit of 
brotherhood); not a vision of welfare which is based by individualism-capitalism, 
but also not that which oppresses individual liberty or physical humans just like 
happened in etatism. 

Indonesia as a Plural SocietyThe Challenge of Globalization

Definition
Globalization is the intensivication of world-wide social 
relations which link distant localities in such a way that 
local happenings are shaped by events occurring many 

miles away and vice versa
(Anthony Giddens, 1990)

-Time-space distanciation (Giddens, 1999) 
-Time-space compression (David Harvey, 1989)

The impact:
Globalization pull away  and push down the nation-state  
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Indonesia as a Plural SocietyEngagement of Pancasila with Globalization

 In fact, diverse contemporary global and local problems have 
been anticipated by Pancasila with its ability to look into 
those problems and inherent ability to engage. 

 In engaging the emboldened religious fundamentalism, first 
principle emphasises principle of civilized theism. Soekarno 
(or Bung Karno, as his fellow citizen name) said, “State 
Indonesia should be a state where each and every person 
could believe and pray to their God freely. All people should 
be have God in their life in cultural way, that is without 
‘egotism of religion’… Theism with high virtue of full human, 
theism who pay respect one to other”. 

Indonesia as a Plural SocietyEngagement of Pancasila -continued

 In engaging destructive impacts of globalisation and localisation, in the 
form of homogenisation and particularisation of identity, the principle 
of “socio-nationalism” which is enshrined in the second and third 
principle gave a powerful virtue and framework to do positive 
engagement. 

 In the principle of “socio-nationalism”, Indonesian nationhood is 
nationhood which surpasses narrow individual and group thinking, 
stand on all for all. At the same time, Indonesian nationhood is also 
humanistic nationhood, which brings universal sisterhood and 
fraternity into reality, along with justice and civility of the world. Bung 
Karno said, “Internationalism could not live without rooting in fertile 
soil of nationalism. Nationalism could not fertile if that did not lives in 
the flower garden of internationalism” 



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

66 International Short Course on The Constitution 2017

162 SUMMARY AND MINUTES DISCUSSION OF
international Short Course on the Constitution - 2017

Indonesia as a Plural SocietyEngagement of Pancasila -continued

 On engaging tyranny and injustice in the polity and economy, the 
principle “socio-democracy” which is enshrined in the fourth and fifth 
principle of Pancasila, is of powerful engagement. 

 These principles necessitate and provide a necessary framework for 
political democracy which is in line with economic democracy. 

 In the political sphere, democracy which is developed is deliberative 
democracy which is impartial, which take wider involvement and 
considerations all parties inclusively. 

 In the economic sphere, state should be active in achieving social justice, 
in order to respond and to counterbalance the inequeality in the market, 
by developing a health climate of competition, to defend those who 
cannot defend themselves, and developing investments on public goods 
for the livelihood and welfare of the people. 

Conclusion

In those five principles of Pancasila, state and nation of 
Indonesia have visionary and durable worldview. 
Every principles of Pancasila have the capability to 

engage and conciliate statecraft of radical secularism 
versus religious radicalism; nationhood of homogenism
versus atavistic tribalism; chauvinistic nationalism
versus triumphalistic globalism; authocratic 
government versus invidualistic market democracy; 
etatism of economy versus predatory capitalism. 
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Bhinneka Tunggal Ika

Unity in Diversity

All people are my brothers and 
sisters and all things are my 
companion - Chang Tsai (1020-1077)

“Silih Asih - Asah – Asuh”
Love – Leaarning – Caring Each 
Other” -Sundanese Wisdom

Heaven – Earth – in the Heart of . -
Thisan Tie Xin

Compassionate, sensible, detached, 
loving humanitarian, responsible 
and ethical person - Confucius

Brief History of Pancasila

Mpu Tantular, 14th century

National Awakening, 1908

Youth Oath, 1928

BPUPK & PPKI (Indonesia’s Independence, 1945)

Asia Africa Conference, 1955

United Nation, 1960
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Bhinneka Tunggal Ika

“Hamemayu Hayuning Bawana”
The beauty of human being depends on the beauty of the world; 
The Beauty of the world depends on the beauty of the universe –
Javanese Wisdom

Take care of your Thought because they become Words;
Take care of your Words because they become Action;
Take care of your Action because they become Habits;
Take care of your Habits because they become Character;
Take care of your Character because they become destiny.
And your destiny will be your Life – Dalai Lama

genpancasila
@ukp_pancasila

@ukp_pancasila
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LIQUIDATION OF POLITICAL PARTIES IN INDONESIA 

By Dr. Maruarar Siahaan, S.H. 

  

Introduction. 

       Indonesia as a democracy, explicitly mentioned in the constitution both before 

and after the amendment, refers to the sovereignty of the people, which not only 

determines the people who will sit in the Parliament, central and regional 

governments, but also determines the public policy decisions in legislation and 

implementation state of power. In a democratic system, it is a necessity that the 

existence of a political party - as a functioning institution for recruiting candidates for 

legislators and heads of central and local governments, becomes very important. It 

can not be imagined the existence of a democratic state without a political party. 

Indonesia as a state based on rule of law,  in which sovereignty lies in the hands of 

the people and implemented under the Constitution, it means that Indonesia is a 

constitutional democracy and a democratic constitutional state (Democratische-

Rechtstaatstaat). 

           Therefore, reforms that occurred in 1998 with the fall of the New Order regieme 

under Suharto, the reform was conducted  by constitutional amendment, because 

some of the problems faced are rooted in the rules of the constitution, for reasons: 

1. The 1945 Constitution establishes a constitutional structure which is based on the 

highest authority in the hands of the People's Consultative Assembly which fully 

exercises the sovereignty of the people. This results in the absence of checks and 

balances mechanism  among the constitutional institutions; 

2. The 1945 Constitution gives a powerful position to the executive (president). The 

system adopted by the 1945 Constitution is an executive heavy: the dominant power 

is in the hands of the President supplemented by various constitutional rights 

commonly called prerogative rights (such as granting amnesty, abolition and 

rehabilitation) and legislative power because the President also has the power of 

legislation to form laws. 
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3. The 1945 Constitution contains articles that are too "flexible" so that it can lead to 

more than one, or multifarious  interpretation, for example Article 7 of the 1945 

Constitution (before amended). 

4. The 1945 Constitution gives too much authority to the President's power to enforce 

important matters with the Law. The President also holds the legislative powers so 

that the President can formulate important matters according to his will in the law. 

5. The formulation of the 1945 Constitution that heacily rely on the spirit of state 

administrator has not been sufficiently supported by constitutional provisions 

containing basic rules on democratic life, the rule of law, the empowerment of the 

people, respect for human rights, and regional autonomy. This opens up opportunities 

for the development of state administration practices that are inconsistent with the 

Preamble of the 1945 Constitution, including the following: 

a. The absence of checks and balances between state institutions and the power 

centered upon the President; 

b. Political infrastructure established, among others, political parties and civil society 

organization; 

c. Elections (elections) were held to meet the requirements of formal democracy 

because all processes and phases of its implementation were controlled by the 

government; 

Several concensuss reached by the Ad Hoc Committee prior to the amendment of 

the 1945 Constitution at the time stated that: 

1.would not change the preamble of the 1945 Constitution. 

2. To maintain the Unitary State of the Republic of Indonesia. 

3. Reinforce the presidential system.of government; 

4. The elucidation of the 1945 Constitution was abolished and the normative matters 

in the explanation are to be included in the articles of the constitution. 
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 Political Parties and Their Roles. 

          In accordance with the agreed principles, the constitutional amendment will 

avoid an authoritarian government with checks and balances mechanism established 

between branches of state power with clear mechanisms and democratization 

through the construction of political infrastructure such as political parties as step 

democratization with fair and just general elections. Given such developments in 

constitutional arrangements, the growth of political parties as a result of guaranteed 

freedom of assembly and association, even though the Indonesian government 

maintains a presidential system, the growth of parties then becomes a separate issue 

for the president in implementing his duties. 

          The formulation of political parties in Indonesia has experienced a long history 

since independence. When the General Elections becomes a democratic and truly 

democratic instrument of democracy that far from the direction of government in 

power, it has only begun since the reforms that took place after the fall of the New 

Order government as mentioned above. The reforms that took place since 1998 have 

brought Indonesiainto transition from a State with an authoritarian system to a 

democratic country. 4 (four) stage of constitutional amendment from 1999-2002 lay 

the foundation for the life of a nation that applies the values and principles of 

democracy within the Unitary State of the Republic of Indonesia based on the 

ideology of the Pancasila. The ongoing reforms and democratization, marked by a 

multi-party system, undoubtedly complicates governance under a presidential 

system, as it has to seek  cooperation with many political parties with seats in 

parliament to gain support in order to secure government programs in a viable and 

effective  way. 

         Political parties are defined as: "a national organization and formed by a group 

of Indonesian citizens voluntarily on the basis of similarity of will and ideals, to fight 

for and defend the political interests of members, society, nation and state and to 

maintain the unity of the Unitary State of the Republic of Indonesia based on 
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Pancasila and 1945 Constitution of the State of the Republic of Indonesia ".1 The 

political party is thus a civil legal entity born of constitutional freedom of association 

and freedom of expression, whose function and existence is oriented to the public 

interest with the duty to safeguard the struggle for member’s political aspirations 

within the framework of democracy. The party plays a role in the process of 

recruitment of public officials by placing their representatives through elections and 

obtaining legitimacy to participate in the formulation of state policies.  

          Of course Power, interests and conflict are familiar with politics. The main 

motive in politics is to gain legitimate power. Political parties are thus a means for 

citizens to participate in the process of managing the State, with their collective 

interests articulated in groups. He became the liaison between the people on the one 

hand and the government on the other. There is no denial of the importance of 

political parties in the continuity of a democratic system of government. The 

importance of political parties can also be seen from the provisions stipulating that 

the participants of the general election to be member of Parliaments, local parliament  

are political parties. On the other hand, candidate pairs of President and Vice 

President in a presidential election, can only be proposed by Political Party or a 

combination of political parties. The function of political parties in democratic 

countries like Indonesia can be expressed as follows:  

1. Means of political communication, namely to aggregate (combine) interests or 

aspirations of individuals or groups to be formulated (articulated).  

2. Means of Socialization of Politics, the process by which people gain attitude and 

orientation to political phenomena. It is also seen as a process by which people 

convey the political culture, namely the norms and values of one generation to the 

next generation. 

3. Conflict Management means, as a means of resolving conflict and in order to be 

optimally minimized.  

                                                             
1 Article 1 (1) Law Number 2 year 2011  as an amendment to  Law Number 2 yera 2008, on Political Party. 
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4. Instrument of political Recruitment Facility, which a view to the selection of 

leadership, both internally and nationally.2  

It is also intended to be able to articulate the interests that become the ideals, ideals 

and visions and policies of certain political parties into state policy through the 

influence that can be played by the leader of the political party and presented by 

candidates who then elected as government leader or member of parliament.  

Dissolution of Political Party. 

          Although freedom of association and assembly and freedom of expression is 

guaranteed by the constitution, but the existence of political parties which generally 

recruit cadres to participate in democratic elections to articulate the vision, ideals of 

established political parties, political parties remains in a framework which is not 

contrary to the basic state and maintains the integrity of the Unitary State of the 

Republic of Indonesia based on Pancasila and the 1945. Therefore, even in the 

statutes on the political party, the basic and written objectives are said to fight for 

Pancasila as the basis of the state and the Constitution 1945 as a constitutional basis, 

it may be in its real activities, certain political parties may actually do things contrary 

to Pancasila and the 1945 Constitution, as the basis of the state of Indonesia. Under 

such conditions, it becomes possible under the Indonesian Constitution to dissolve 

such political Party. 

           Despite the fact that the constitution only mentions summarily  the authority of 

the Constitutional Court to dissolve unconstitutional political party, namely in the 

Article 24C paragraph 1 that mentions 5 (five) authority of the Constitutional Court, 

and one of them is to decide the dissolution of political parties. The authority is then 

repeated and mentioned in Article 10 of the Constitutional Court Law, and further 

elaborated in Chapter V of The Tenth Part of the Law, regarding dissolution of Political 

Parties. From the arrangement it can be seen, it is only the Governement itself or the 

excecutive that can apply for the dissolution of political parties. The government itself, 

can apply by delienating the reasons to the Constitutional Court that, ideology, 

principles, objectives, programs and activities of an intended political party are 

                                                             
2 Miriam Budiarjo, Dasar-Dasar Ilmu Politik, Gramedia, Jakarta 2003. 



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

75International Short Course on The Constitution 2017

171SUMMARY AND MINUTES DISCUSSION OF
international Short Course on the Constitution - 2017

 

 
 

considered contrary to the 1945 Constitution. The regulation are then elaborated by 

the Constitutional Court with Regulation of the Constitutional Court Number 12 / PMK 

/ 2008, in Article 2 more explicitly states that political parties may be dissolved if :  

1. Ideology, principles, objectives of political party programs are contradictory to the 

Constitution of the Republic of Indonesia Year 1945, and / or 

2. The activities of a political party are inconsistent with the Constitution of the 

Republic of Indonesia or its consequences are contrary to the 1945 Constitution of 

the State of the Republic of Indonesia.  

The establishment  of a Political Party in Indonesia  must be in the form a legal entity 

and then to be  registered as a participant in the general election, which must show 

documents containing ideology, principles, objectives of a political party. In order to 

be eligible for registration, of course, in its documents or articles of association, it is 

certainly formulated to contain things that are not contradictory to Pancasila and the 

1945 Constitution. However, in practice, both activities and programs may also 

established later and unpublished, as it may occur that the aims, principles and 

ideologies are in practice not as stated in the documents, in order  to obtain the status 

of a recognized state party. Therefore, it is very relevant that the provisions in PMK 

12 / PMK / 2008 which mention activities or consequences caused by activities that 

are contradictory to the 1945 Constitution, are the reasons that may result in the 

dissolution of one political party. A political party whose activities are in direct 

contradiction to democracy, and  prevents the right of people to vote and to be 

elected, to do things that impede the ongoing democracy in a free and fair and just 

elections, can qualify as reason for dissolution or ban. Not to mention that its activities 

advocate for the replacement of the state of Pancasila, . Activities that provoke 

violence or disunity, separatism and calls to change the country's foundation or 

ideology, if viewed seriously lead to divisions and efforts leading to state ideology 

replacements, in my opinion, are the reasons mentioned in PMK 12 / PMK / 2008. As 

a comparative,  it may be worthwhile to look at Article 21 (2) of the German Basic 

Law which states that "...“...by reasons of their aims or the behaviour of their 

adherents, seek to impair or abolish the free democratic basic order or to 
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endanger the existence of the Federal Republic of Germany are 

unconstitutional”, became the reason for banning political parties.3  

          So far the German Constitutional Court has banned two political parties, the 

Socialist Reich Party (SRP) of an extreme right-wing party on October 23, 1953, and 

the German Communist Party (KPD) on 17 August 1956.4 Reasons that can also be 

used as the basis of  the dissolution of political parties in Indonesia is also mentioned 

in the Political Party Act which expressly formulates the prohibition of political parties 

to:  

1. Conduct activities that are contrary to the 1945 Constitution of the State of the 

Republic of Indonesia; 

 2.To do harm that endanger the unity of the Unitary State of the Republic of 

Indonesia;  

3. Conducting activities that are contrary to the policies of the state government in 

maintaining friendship with other countries in order to participate in maintaining world 

peace and order. 

Procedures for Dissolution of Political Parties in Indonesia. 

           One political party may be dissolved by its own decision, or by joining itself 

with another political party. The authority of the Constitutional Court to decide upon 

the dissolution of Political Parties is due to the existence of the Government's 

Request. The 1945 Constitution does not contain any rules referring to the 

procedures for the dissolution of the political parties, although Article 24C Paragraph 

(1) refers to the authority of the Constitutional Court to dissolve the Political Parties. 

However, Law Number 2 Year 2008 as amended by Law Number 2 Year 2011 on 

Political Parties and Law Number 24 Year 2003 as amended by Law Number 8 Year 

2011 Concerning the Constitutional Court, regulating the dissolution of Political 

Parties, with the reasons or the grounds, and the procedures, although the provisions 

                                                             
3 Legal Text, Law on The Federal Constitutional Court, Inter Nationes, second edition, 1996 p. 10. 
 
4 Ibid. P.11 
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are not sufficient. The drawbacks are then regulated in the Constitutional Court 

Regulation Number 12 of 2008, and in the absence of cases or petitions that have 

occurred in the Constitutional Court, such regulations have not been amended since 

its inception 

          Government is the only applicant who can apply for dissolution of political 

parties. In the elucidation it is said that the meaning of the Government is the Central 

Government. Because the Government is headed by the President, the ministry  in 

charge  to submit an application to dissolve a political party must be by appointment 

of the President. Technically, it may be that the Petitioner for the dissolution 

appointed by the President is the Minister of Home Affairs, or the Minister of Law and 

Human Rights or the General Election Commission, because each of them also has 

the task of overseeing political parties with different perspectives. The petitioner in 

the petition to dissolve the political party must be clearly and detailed in his / her 

position that the ideology, principles, objectives, programs and activities of the 

political party concerned are considered contradictory to the 1945 Constitution. If the 

arguments in the governmental petition can be proven and reasonably enough, then 

the Constitutional Court may grant the petition and declare the dissolution of the 

political party concerned. The question is whether with such limited authority, the 

Constitutional Court that declares a political party  dissolved, whether such a step is 

a last resort or is there any other attempt to be made before the Government's step 

applying for dissolution. Since Laws of political parties that authorize the Government 

cq Minister of Justice and Human Rights, Minister of Home Affairs and General 

Election Commission to supervise, in my opinion before taking the last step to apply 

for dissolution of political parties, it has the authority to conduct coaching or educating 

the party’s personel.  

          The violations referred to in Article 40 paragraph (2) of the Political Party Law 

in the form of activities that are contrary to the 1945 Constitution and the Laws and 

Regulations, as well as carrying out activities that endanger the integrity and safety 

of the Unitary State of the Republic of Indonesia may be temporarily frozen for a 

maximum of 1 (one) year but if thereafter commits the same offense may be dissolved 

by a decision of the Constitutional Court on the application of the Government.  
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Decision of the Constitutional Court. 

          As mentioned earlier, if the Petition for dissolution of the Political Party is 

constitionally legitimate, then the Political Party will be declared, which are petitioned 

to be dissolved by the Constitutional Court shall be declared dissolved. The execution 

of such Decision shall be communicated to the relevant Political Party, and the 

execution of such decision shall be made by canceling its registration with the 

Government, and published in the State Gazette of the Republic of Indonesia. 

However, in addition to the dissolution verdict, the Constitutional Court may also 

regulate the legal consequences of the dissolution of the Political Party by stating: 

a. The prohibition of the right of political parties and the use of party symbols 

throughout Indonesia;  

b. Dismissal of all members of the People's Legislative Assembly and the Regional 

People's Legislative Assembly from the dissolved Political Party. 

c. Prohibition against former political party officials disbanded for political activities; 

d. The state takeover of the wealth of the disbanded Political Parties.  

     This last part constitutes an authority, which I think is a judge of the Constitutional 

Court's discretion to decide, since it is not mentioned in the Constitution of the 

Republik of Indonesia. 

                                                                                            Jakarta November 15.. 
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THE LIQUIDATION OF 
POLITICAL PARTIES IN 
INDONESIA

FOREWORD

The Reformation movement that took place in 1998 has brought
Indonesia into the time of transition, a transition from a state with
an authoritarian system to a state of democracy. There are four
(4) stages of the amendment of UUD 1945 that have laid the
foundation for the life of a nation that applies the values and
principles of democracy within the Unitary State of the Republic of
Indonesia, based on the State ideology of Pancasila

The themes of Reformation essentially require a political
system with checks and balances, rule of law, respect for
human rights that assert freedom of expression, freedom of
assembly and association
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The ongoing reformation and democratization processes,
marked by a multi-party system, complicates governance with a
presidential system; however, it must be compromised with the
majority of these political parties in order to gain majority of
the vote in the House so that the government can run
effectively

MULTI PARTAI

The multi-party system that characterizes the politics of
Indonesia, naturally and slowly, requires a change in the
future with the so-called simple multiparty, both with the
consolidation of small parties that do not meet the electoral
threshold to participate in the next election or to place their
representatives in the House.

The Constitutional Court's ruling stipulates not only the serial
number of candidates in the legislative elections that determine
the election of a candidate for the people's representatives, but
the majority vote, although it indirectly impedes the growth and
reduces the political party naturally
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The difficulties of the government administration that occur
due to this multi-party system are considered to be obstacles
undermining the Presidential system, causing in many
instances Political Party officials considered only to have
concerns related with transactional politics, which greatly
reduces the sympathy of the people towards political parties –
political parties which are regarded as not putting the
interests of the people as their main goal

Political Parties and Democracy

Article 1 Paragraph (2) of the 1945 Constitutionstates that sovereignty
is in the hands of the people and implemented according to the
Constitution. However, it, in fact, refers to the system of democracy
within the government. In running the wheel of democracy, political
parties occupy an important position and are said to carry out a very
strategic liaison function between the processes of governance with
citizens

The recent Political Party Act provides that:

"A political party is a national organization and is formed by a 
group of Indonesian citizens voluntarily on the basis of equality of 

will and ideals to fight for and defend the political interests of 
members, society, nation and State, and to maintain the unity of 

the Unitary State of the Republic of Indonesia based on Pancasila
and Undang -The Basic State of the Republic of Indonesia Year 

1945 "
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The common interests of a group of people as championed
through organized associations, such as the organization of
political parties, the interests of which are championed, thus
become strong and institutionalized, rather than if the interests
are articulated individually, although it includes a considerable
number of members

Political parties are thus a means for citizens to participate in
the process of managing the State, with their collective
interests as articulated in the groups. The political parties
became the liaison between the people on the one hand and the
government on the other

The 1999 election, there were 141 political parties that
enrolled in the Ministry of Justice and Human Rights,
although there were only 48 political parties eligible for vote.
In the 2004 General Election, in which there were only 24
political parties participated, 26 of the parties did not pass
KPU verification, 58 political parties did not qualify as party
legal bodies, and 153 political parties canceled their legal
entity status. After the 2004 elections, 107 political parties
filed for registration of the establishment to the Ministry of
Law and Human Rights and then 24 political parties passed
the verification of legal entity. The number of political
parties that have seats in the DPR based on Article 316 Sub-
Article d of Law Number 10 Year 208 which can participate
in the 2009 elections are 16 political parties, but with the
addition of political parties applying to the Constitutional
Court to participate in the elections, plus political parties in
Aceh, the number of political parties participating in the
2009 elections amounted to 44 parties
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How important political parties are can also be seen from the
provisions stipulating that the election participants of DPR,
DPD and DPRD are political parties. On the other hand the
candidate pairs of President and Vice President in presidential
election and President's Vice can only be proposed by a political
party or combination of several political parties

Regardless of the actions of certain political parties
that seem very clearly to emphasize in gaining power
and fight for the interests of his group in ways that
are not harmonious with the demands of law,
constitution and political morals, it is undeniable that
political parties are very important in the life of
democratic governance, and one cannot imagine to
have a democratic country without the political party

Fungsi Partai Politik

Political parties are defined as an organized group whose members
have the same orientation, values, and ideals. The aim of this group is
to gain political power and seize political positions - usually in a
constitutional way - to implement the program

A old writer once defined a political party as the following:

“a political party is a group of people who are organized in
a stable manner with the aim of seizing and retaining
control of the government for the leadership of his party and
based on this mastery, giving the members of the party the
idealistic and material benefits”
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The struggle or effort to gain power and political position is in order to
realize the ideals and common interests that are fought in
constitutional ways, as participation in the management of life in the
state. In the context of democracy, of course, all things are done
democratically.

The function of political parties in a democratic country like
Indonesia are described by Miriam Budiarjo as follows:

2. To facilitate the socialization of politics, a process by which people
gain attitude and orientation toward political phenomenon. It is also
seen as a process by which people convey the political culture,
namely the norms and values of one generation of generation that
follows.

1. Means of political communication, namely to aggregate (merge)
interests or aspirations of individuals or groups to be formulated
(articulated).

The functions of political parties accordng to  Miriam 
Budiarjo (1)

3. A Means of Conflict Management,   i.e. as a means of 
resolving conflicts and suppressed to a minimum.

Fungsi partai politik menurut Miriam Budiarjo (2)

4. A means of a political recruitment, which deals with the selection
of leadership, which are wider in both internal and national
scopes. both internal and national wider. This recruitment
function as well
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These functions are interconnected.Recruitment of the leader
of the person who is a cadre of political parties, is certainly
intended to be able to articulate the interests of the ideals
and vision as a policy of a particular political party to become
state policy through the influence that can be played by the
leader of the political party

PEMBUBARAN PARTAI 
POLITIK

The German Constitution regulates the dissolution of political 
parties in article 21, by first stating that

 Political parties take part in the formation of the people's
political will, and are free to establish, with the organization
internally to be in accordance with constitutional principles,
accountable to the public the source and use of their funds and
assets.

 Parties that, because of their purpose or because of the conduct
of their members, attempt to undermine or abolish a democratic
basic order or jeopardize the existence of the Federal Republic of
Germany are unconstitutional. The Federal Constitutional Court
broke the issue of the constitutionality of the party.

 Further details are set out in federal law.
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The basis for declaring the constitutionality of a political
party in Germany is an objective laid down in its own
constitution or member behavior that undermines or
abolishes the basic order of democracy. This endangers the
existence of the Federal Republic of Germany. This authority
is placed on the Federal Constitutional Court. Legal standing
of the applicant for a case like this is granted to the
Bundestag, Bundesrat or Federal Government of Germany.
The state is also given the legal standing to file such a
request to the Federal Court, if the political party in question
is present or domiciled in its territory. The regulation in the
German Constitutional Court Law provides an opportunity
for the respective Political Party to provide information, as
part of the due process of law Article 43 of the Federal
Constitutional Court

The Constitutional Court's verdict may include the entire
party or only concerning a certain part of the party. If the
whole political party is declared contrary to the constitution,
the Constitutional Court's decision will contain a dictum
containing the dissolution of political parties in the intent.
The decision of the Constitutional Court may also specify
that the party's assets are confiscated for the State. The
implementation of the decision of the Constitutional Court to
declare a party inconstitutional must be done by the
Government, including the State, when it concerns the party
in Article 46 of the German Constitutional Court Law.
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The case of the dissolution of political parties which was once
terminated by the Federal Court of Germany, included the
dissolution of the Socialist Reich Party (SRP) in 1952 and the
German Communist Party (Comunist Party of Germany) in
1956. The SRP was dissolved because it had similar structures,
objectives, programs and activities with the Nazi party seeking
to destroy the values of democracy and the fact supporting that
the SRP was a new form of the Nazi party.

THE DISSOLUTION OF POLITICAL PARTIES IN INDONESIA

The 1945 Constitution does not contain any rules referring to the
dissolution of the political party, although Article 24C Paragraph (1)
refers to the authority of the Constitutional Court to dissolve the
Political Parties. However, Law Number 2 Year 2008 as amended by
Law Number 2 Year 2011 on Political Parties and Law Number 24
Year 2003 Concerning the Constitutional Court, regulating the
dissolution of Political Parties

The Political Party Act recognizes several types of dissolution as follows

1. Self-dissolution;

2. Merge with other political parties;

3. Dissolution by the Constitutional Court
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The self dissolution of the party and by merger with another
political party is not a matter of controversy because it is
voluntary

Article 48 of Law Number 2 Year 2008 stipulates sanctions for
violation of Article 40 paragraph (2) that is temporary freezing
of the political Party for a maximum of 1 (one) year due to:

2. Conducting activities that endanger the integrity and safety of
the Unitary State of the Republic of Indonesia

1. Conducting activities that are contrary to the 1945 Constitution of
the State of the Republic of Indonesia and the laws and
regulations;

After one political party is dissolved, if it commits another 
violation as mentioned in Article 40 paragraph (2) above, 
the political party is dissolved by the Constitutional Court

The Constitutional Court's authority in Article 24C
Paragraph (1) concerning the dissolution of political
parties shall be further stipulated in the Constitutional
Court Law in Chapter Two of the Tenth Part in Articles 68
to 73
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In Article 68 it is briefly mentioned that the Petitioner is a
government, and the reasons for the petition must state:

• Ideology;
• Principle;
• Aim;
• Program; and Party Activities, which are deemed 

to be contradictory to the 1945 Constitution

But in particular the reason for the dissolution as sanction for
violation because it embraces and develops and spreads the
doctrine of communism / Leninism is also regarded as one
reason for the dissolution of the party by the Constitutional
Court

The assets and wealth of disbanded parties are actually
regulated in the Political Party Act, which is only done by
canceling the registration to the Government. Of course the
meaning in this case is in the Department of Law and Human
Rights
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The Petitioner for the dissolution of a political party appointed
by the President may be the Minister of Home Affairs, the
Minister of Law and Human Rights or the KPU because
according to Article 46 of the Law of the Political Parties the
supervision of the implementation of this law shall be carried
out by the Megara Authority functionally in accordance with
the Act. When viewing the reasons for the dissolution of
political parties that have been alluded to, the Minister of
Home Affairs is more appropriate as a party to be appointed
or authorized by the President to propose the dissolution of
political parties because the reasons for the dissolution are
within the scope of supervision of the Ministry of Home Affairs

Regulation of the Constitutional Court Number 12 Year 2008
concerning the Dissolution of Political Parties, in particular concerning
the Constitutional Court's decision in granting a petition when granting
the petition and declaring dissolving and canceling the legal body
status of the political party requested for its dissolution and ordering
the Government to:

• to eliminate a political party which is dissolved from a list to the
Government no later than 7 (seven) years from the date the
decision of the Constitutional Court is accepted;

• to announce the decision of the Court in the State Gazette of the
Republic of Indonesia no later than 14 (fourteen) working days
after the decision is received.

• The verdict which grant the request for the dissolution of
political parties.
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• Prohibition of the right of life of political parties and the
use of symbols of the party throughout Indonesia.

• Dismissal of all members of the People's Legislative
Assembly and the Regional People's Legislative Assembly
from political parties dissolved;

• Prohibition against former political party officials
disbanded for political activities;

• Takeover by the State on the wealth of disbanded political
parties.

The verdict which grants the request for dissolution of a political 
party, is concerned with

CONCLUSION

The dissolution of political parties as instruments to keep the
aggregation activities of political aspirations and the
recruitment of leaders can preserve and preserve the ideology
ideology of Pancisila State, the ideals and goals of the state
which has been laid down the Founding Fathers in the
Preamble to the 1945 Constitution, to protect,

Political parties as a product of democracy and freedom of
thought and freedom of association must also remain coherent
and faithful to build democracy within the framework of the
Unitary State of the Republic of Indonesia, which respects
diversity in unity.

1

2



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

92 International Short Course on The Constitution 2017

188 SUMMARY AND MINUTES DISCUSSION OF
international Short Course on the Constitution - 2017



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

93International Short Course on The Constitution 2017

Role of Center of Pancasila and Constitution 
Education and Center of Research, and Case 

Review as Supporting Units in Exercising 
Constitutional Court’s Authority to Safeguard

the Ideology
by Budi Achmad Djohari



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

94 International Short Course on The Constitution 2017

190 SUMMARY AND MINUTES DISCUSSION OF
international Short Course on the Constitution - 2017

 

 
 

1. Foreward  

The administration of the judiciary includes management which is in direct 

contact with the community and which provides services and support to judges in 

examining, hearing, and deciding cases. Therefore, the performance of the judiciary is 

also determined by the performance of the administration of the judiciary. An unjust 

verdict can happen because the administration of the judiciary is not optimal in 

providing services to the judge so that the judge can not decide the case objectively 

and find the truth. In fact, fair decisions can be unfair if to get the verdict, it takes a 

discriminatory and convoluted administration process. Therefore, the effort to realize 

the ideal figure of the Constitutional Court also involves the question of capacity 

building of administrative tasks in the Constitutional Court. 

As regulated in Article 7 of Law Number 24 Year 2003 on the Constitutional 

Court as amended by Law Number 8 Year 2011, to assist in the implementation of the 

duties and authorities of the Constitutional Court, a Registrar's Office and a Secretariat 

General shall be established. The Registrar is a functional position that has the duty of 

providing judicial administrative technical support to the Constitutional Court, 

including: 

1. coordination of judicial technical implementation in the Constitutional Court; 

2. guidance and implementation of case administration;  

3. guidance of technical services of judicial activities in the Constitutional Court; and  

4. the implementation of other duties given by the Chief Justice of the Constitutional 

Court in accordance with the field of duty.  

The General Secretariat undertakes the task of providing administrative 

technical support to the Constitutional Court, which includes:  

1. planning, analysis and evaluation, general administration supervision and 

administration of justice, and organizational and management structuring; 

2. financial and human resource development management; 

3. management of housekeeping, filing and expedition, and state property; 

4. implementation of public relations and cooperation, Justice's office and protocol 

administration, and secretariat of the registrar; 
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5. research and case study, library management, and management of information 

and communication technology; 

6. education of Pancasila and the Constitution; and 

7. the implementation of other duties given by the Chief Justice of the Constitutional 

Court in accordance with the field of duty. 

From the above explanation it can be seen that the Registrar provides support to 

the Constitutional Court in the field of judicial administration, starting from the 

administration of registration the petition, the recording of the case, the court 

administration, until the case is decided. While the Secretariat General provides 

support, among others, in two matters, namely the support of material substance 

through research and case studies and general administrative support, including 

Finance, Personnel, Supplies, Public Relations, and increasing public understanding of 

Pancasila and the Constitution. 

The organization of the Registrar and the General Secretariat of the 

Constitutional Court shall be guided by the mission of the Constitutional Court to 

become a modern and credible judicial institution and to develop constitutionality and 

the culture of constitutional awareness. Therefore, the steps taken are to affirm the 

position and function of the Constitutional Court as the actor of the judicial authority, 

and to organize and strengthen the organization of the Constitutional Court in 

accordance with the principles of good judicial governance. Therefore, the principles 

of good governance are implemented namely, transparent, fair, accountable, 

impartial, and independent. In order for the public to be well served, the public must 

be able to understand how the judicial process should be done, the history of the case 

being heard, the trial process, and the judicial decision itself.  

In accordance with the title conveyed, the discussion in this paper will be 

limited to 2 (two) things, namely (1) Education of Pancasila and the Constitution and 

(2) Research and Case Study. 
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2. Education of Pancasila and the Constitution 

Initially, the Pancasila Education Center and the Constitution were established 

based on the concerns, awareness, and similarities of the minds of the leaders of 

the State Institutions which held a meeting on May 24, 2011 at the Constitutional 

Court Building. The meeting were attended by: (1). President and vice president; 

(2). Chairman of the Constitutional Court; (3). Chairman of the People's 

Consultative Assembly; (4). Speaker of the House of Representatives; (5). 

Chairman of the Regional Representative Council; (6). Chief Justice of the Supreme 

Court; (7). Chairman of the Supreme Audit Board; and (8). Chairman of the Judicial 

Commission. 

Departing from the position of the Constitutional Court of RI as a 

constitutional court to uphold the law and justice under the 1945 Constitution of 

the Republic of Indonesia, based on the agreement, the Constitutional Court of the 

Republic of Indonesia took proactive and concrete action. Beyond the main function 

as a constitutional court, the Constitutional Court of the Republic of Indonesia is 

called upon to take on the role and responsibility of 'inducing' and 'cultivating' the 

values of Pancasila by conducting activities in order to foster and enhance the 

Pancasila-conscious culture and the Constitution. The move is based on the thought 

and understanding that Pancasila is the soul of the 1945 Constitution of the 

Republic of Indonesia. Therefore, as a constitutional body, the Constitutional Court 

has an interest in every effort to strengthen the Pancasila 

In its development, in addition to performing functions in the effort to 

revitalize, internalize and implement the values of Pancasila, Pancasila Education 

Center and the Constitution has also become an effective instrument for the 

Constitutional Court of the Republic of Indonesia to open acces to court and access 

to justice 

Since its inception, the Constitutional Court has committed to apply the 

principle of transparency and accountability in exercising its authority. More 

concretely, the Constitutional Court of the Republic of Indonesia continues to open 



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

97International Short Course on The Constitution 2017

193SUMMARY AND MINUTES DISCUSSION OF
international Short Course on the Constitution - 2017

 

 
 

the widest possible access to the public regarding all information, both on the 

process and the mechanism of the trial and includes the institutional performance. 

In the framework of acces to court and acces to justice, Pancasila Education Center 

and the Constitution holds that the smooth implementation of duties and authority 

of the Constitutional Court of the Republic of Indonesia is strongly influenced, even 

determined by at least two things. First, how the public understanding and 

awareness of the existence of the 1945 Constitution. The more people have a good 

level of understanding and awareness of the 1945 Constitution, the more aware of 

the public will be their constitutional rights. Secondly, the community is challenged 

to have an understanding of how to prosecute and fight for their constitutional 

rights. Especially when its constitutional rights are violated by the enactment of a 

law. 

Of these two things, the Pancasila Education Center and the Constitution are 

at the forefront of efforts to "bring closer" the reach of society to the Constitutional 

Court of the Republic of Indonesia, including to justice as reflected in the decision. 

For the Constitutional Court of Indonesia, Pancasila Education Center and the 

Constitution is a great force to support the smooth functioning and constitutional 

authority of the Constitutional Court of the Republic of Indonesia 

In an effort to improve people's access to justice and improve public access 

to the judiciary, the Constitutional Court through the Pancasila Education Center 

and the Constitution conducts various activities involving the sharing of community 

elements, including Political Parties, Community Organizations, Youth 

Organizations, Women's Organizations, Professional Organizations, Customary Law, 

Non-Governmental Organizations, State Organizers, Armed Forces / Police, 

Teachers, Lecturers, and Students as well as other elements of society with various 

forms and methods of activities. 

Efforts to improve community access to justice are conducted through various 

activities to improve public understanding of the values of Pancasila, the 

Constitution and their basic rights as citizens guaranteed by the constitution 
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(constitutional rights of citizens). While efforts to improve public access to the 

judiciary, especially to the constitutional court, are conducted through various 

activities to provide an understanding of the Procedural Law of the Constitutional 

Court as well as the process and the mekasime of Lawyers in the Constitutional 

Court. 

Both efforts are made by the Constitutional Court, because enforcement of 

law and constitution as well as the implementation of a democratic state of 

Pancasila requires a good constitutional understanding and awareness of all 

citizens. Therefore, in order for citizens to play an optimal role, every citizen needs 

to understand his constitutional rights as well as the efforts that can be taken to 

defend them. 

The Constitutional Court has the responsibility to provide understanding to 

the public about the constitutional values and constitutional rights of citizens. 

Constitutional values stem from the basic value of Pancasila as the nation's life 

view. Understanding of the basic values described as constitutional values will open 

the public's understanding to see clearly the existence of Pancasila as the nation's 

life philosophy, state ideology, and the state base. Therefore, strategic effort is 

needed in order to preserve and preserve the values of Pancasila and its 

embodiment in instrumental value and praxis value along with the development 

and dynamics of the people of Indonesia. 

The form of activities undertaken by the Pancasila Education Center and the 

Constitution in an effort to improve people's access to justice is done through the 

Constitutional Rights Education of Citizens for various eleman communities 

throughout Indonesia. To support this, the Pancasila Education Center and the 

Constitution have developed a master curriculum as the main guideline for learning 

activities. Education curriculum includes: 

A. National Insight 

a. Conceptions of National Interest and National Vigilance; 
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b. Nationality Insight, Nationalism, National Integration and National 

Paradigm (Pancasila, the 1945 Constitution, the Unitary State of the 

Republic of Indonesia and Unity in Diversity); 

c. The Influence of Current Development in Strategic Environment (National, 

Regional, Global) on National Integration and National Sovereignty; 

d. Strengthening the National Insight 

B. Reactualization Implementation of Pancasila 

a. Concepts, Principles, and Values in Pancasila; 

b. Reactualization implementation of Pancasila as the Philosophy of Life of the 

Nation; 

c. Reactualization implementation of Pancasila as the National Ideology; 

d. Reactualization implementation of Pancasila as the State Basics; 

e. Pancasila reactualization implementation challenges in the era of 

globalization 

C. Constitution and Indonesian Constitutionalism 

a. Definition of Constitution and Constitutionalism, and Relations between 

Constitutional and Constitutionalism; 

b. The Supremacy of the Constitution in a Constitutional Democratic State; 

c. Content of Constitutional Material; 

d. Constitution and Regulation under the Constitution; 

e. Constitutional Amendment 

D. Constitutional System in accordance with the 1945 Constitution 

a. Principal Ideas of the 1945 Constitution Preamble; 

b. The Basics of State Organization; 

c. Government system; 

d. State Institutions and Relationships among State Institutions (Principles of 

Checks and Balances); 

e. Regional autonomy 
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E. Guarantees of Citizens' Constitutional Rights in the 1945 Constitution 

a. Relations between the State and the Citizens; 

b. Universality of Human Rights; 

c. Human Rights in the 1945 Constitution; 

d. Constitutional Rights of Indigenous People 

 

F. Constitutional Court in the Indonesian State System 

a. History of the Establishment of the Constitutional Court; 

b. Functions and Authorities of the Constitutional Court;  

c. Comparative Functions and Authorities of the Constitutional Court in 

Different Countries; 

d. Structure and Work Mechanism of the Constitutional Court; 

e. Procedural Law of the Constitutional Court;  

f. Constitutional Court's decision related to the Promotion and Protection of 

Constitutional Rights of Citizens 

Other activities in the effort to improve public understanding of Pancasila, 

Constitution, and Constitutional Rights in the form of holding Constitutional Debate 

between Students and Constitutional Award for Achieving Pancasila and Civics 

Teachers, both at elementary, junior and senior high schools. 

While the activities undertaken in an effort to improve public access to the 

Constitutional Court in the form of Technical Guidance of Procedural Law of the 

Constitutional Court for all the authority of the Constitutional Court, whether the 

Judicial Review, the Dispute Authority between State Institutions whose Authority is 

regulated in the Constitution, Impeachment of President and/or Vice President, 

Dissolution of Political Parties, as well as Dispute on Election Results (Election of 

President/Vice President and Election of Legislative Members) and Election of 

Regional Heads (Governor / Regent / Mayor). This Technical Guidance Activities is 

aimed at various elements of society who are parties to litigation in the 

Constitutional Court, such as Advocates, General Election Commission, Election 
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Supervisory Board, Electoral Political Parties, Legislative Candidates (DPR, DPD, and 

DPRD), Chief Candidate Regions, Government Officials in Legal Affairs, including 

lecturers in law faculties. 

While the activities undertaken in an effort to improve public access to the 

Constitutional Court in the form of Technical Guidance of Procedural Law of the 

Constitutional Court for all the authority of the Constitutional Court, both the Tests 

of the Law, the Dispute Authority between State Institutions whose Authority is 

regulated in the Constitution, / or Vice President, Dissolution of Political Parties, as 

well as Dispute on Election Results (Election of President / Vice President and 

Election of Legislative Members) and Election of Head of Region (Governor / 

Regent / Mayor). The emphasis of the Technical Guidance Curriculum is stacked on 

the skills for the practice of law in the Constitutional Court of the Republic of 

Indonesia. 

This Technical Guidance Activities is aimed at various elements of society who 

are parties to litigation in the Constitutional Court, such as Advocates, General 

Election Commission, Election Supervisory Board, Electoral Political Parties, 

Legislative Candidates (DPR, DPD, and DPRD), Chief Candidate Regions, 

Government Officials in Legal Affairs, including lecturers in law faculties. 

Other forms of activity in understanding the Constitutional Court Procedural 

Law, especially among students in the form of Constitutional Justice Moot Court 

Competition. This activity aims to provide understanding to the students how the 

procedural procedure in the Constitutional Court, especially the procedures and 

mechanisms of law in the Judicial Review of Acts against the 1945 Constitution. 

All activities are organized by Civil Servants of the Constitutional Court 

assigned to the Pancasila Education Center and the Constitution, with the following 

organizational structure: 

a. 1 Head of Center 

b. 2 Head of Divisions 
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c. 4 Heads of Subdivisions 

d. 9 staffs 

Lecturer in the Center for Education Pancasila and the Constitution consists of 

the Professor and expert in Constitutional Law, former Constitutional Court and the 

researcher as well as the Registrar of the Constitutional Court. The Pancasila and 

the Constitution Education Center also cooperates with the National Resilience 

Institute for the curriculum, methodology, and lecturer of National Insight also with 

the Presidential Working Unit for Guidance of Ideology of Pancasila for material on 

Reactualization of Pancasila Implementation as well as with various universities and 

other state institutions in an effort to strengthen curriculum, lecturers, as well as 

teaching methodologies and broadening the scope of educational participants. 

The campus of Pancasila and Constitution Education Center is located at Jalan 

Raya Puncak, Cisarua, Bogor, West Java. Available facilities include lodging for 200 

people, a 200-person auditorium, 8 units of classrooms (25 people each), libraries, 

polyclinics, dining rooms and worship facilities. 

3. Research and Case Study 

Implementation of the task of the Secretariat General of the Constitutional 

Court in providing substance / material support to the Constitutional Court is 

conducted by Researchers and Reviewers of Cases in the Center for Research and 

Case Studies and Management of Information Technology Communications.  

Case Reviewer is an officer attached to a Constitutional Court Justice with the 

task of assisting the Constitutional Judge in drafting the Legal Opinion by 

conducting an in-depth assessment of the matters being dealt with. Case 

Examiners make a deepening of the matter based on the written instructions of the 

Constitutional Judge containing the Constitution Judge's thoughts on matters to be 

studied and also make important records obtained during the trial for the purpose 

of the next hearing review and for the need for the drafting of the Legal Opinion 

concept. The Constitutional Judges will submit each of its Legal Opinions in the 



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

103International Short Course on The Constitution 2017

199SUMMARY AND MINUTES DISCUSSION OF
international Short Course on the Constitution - 2017

 

 
 

Judicial Consultation Meeting and further discussed and discussed as a matter of 

compiling the Court's verdict on the matter concerned. The Case Studies also serve 

to provide data and information services to judges in the form of previous Court 

verdicts, doctrines, or legal comparisons to the Constitutional Court. 

While the Researcher is an employee conducting research on constitutional 

issues, constitution, democracy, human rights as well as other issues relevant to 

the authority of the other Court. Research is conducted to provide additional supply 

of references and various perspectives for judges who are expected to be useful in 

deciding a case. 

Researchers are also tasked with analyzing the decision of the Constitutional 

Court with the aim of: 

1. Formulating the rules of law found in the Court's Decision, 

2. Compiling the interpretation of the Court on the 1945 Constitution, 

3. Establishing the jurisprudence of the Court's Decision. 

In addition, the Researchers are also tasked with monitoring and evaluation 

of the implementation and implications of the Court Decisions as well as publishing 

the Constitutional Journal both on a national scale and international scale. 

The results of the researcher's work are not only used by the Case Reviewers 

in the case study, but also used by Pancasila Education Center and the Constitution 

in improving the module and teaching materials and can be published to various 

parties who need them, including the Law Faculty of Higher Education throughout 

Indonesia. 

In view of this, the Center for Research and Case Review can contribute fully 

to the Constitutional Court of the Republic of Indonesia, especially in generating 

and improving the quality of decisions, then what is done is to keep improving 

(upgrading) the quality and skills of human resources Researchers. In this case, the 

academic ability of the Researcher will be strengthened in preparing a higher-

quality and world-class legal opinion based on strong constitutional arguments, 

comprehensive, problem-solving, and accountable as the meaning of quality 
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decisions. Improving the quality of human resources Researchers are directed to 

Researchers who are able to academically provide support to constitutional judges 

to be able to interpret the constitution comprehensively based on the morality and 

noble values of the Indonesian nation. With such Human Resource Qualification, 

improving the quality of the Constitutional Court ruling is not only maintained, but 

will be further improved. 

Furthermore, concerning the pattern and mechanism of work Researchers, 

which has been done and continue to develop is to build interaction, cooperation, 

and atmosphere and a stronger academic culture among Researchers. Undeniably, 

the success of the Center for Research and Case Review will be reflected in the 

performance of the Researchers with all the scientific traditions attached to it. For 

that reason, one of the things that can not be abandoned is the Center for 

Research and Case Study as much as possible opens opportunities to produce 

scientific works that are periodically published. The scientific work is related to the 

decision of the Constitutional Court and other constitutional issues, either through 

research results, books, or journals as institutional icons. Thus, in addition to 

providing substantial support to the Constitutional Court of the Republic of 

Indonesia in drafting a decision, will also foster and nurture the desire to continue 

working. At this level, the patterns and mechanisms at the Center for Research and 

Case Review show a love of institutions and scholarship.  
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4. Closing 

Without the slightest denying the support of other work units, the Center for 

Research and Case Review as well as the Pancasila and Constitutional Education 

Center provided siginikan support for the Constitutional Court of the Republic of 

Indonesia. The Center for Case Studies and Studies provides substantial support in 

the decision making process of the Constitutional Court of the Republic of 

Indonesia. With the various efforts undertaken, the Center for Research and Case 

Review through the Researchers is expected to improve the quality of the decision. 

Meanwhile, the Pancasila Education Center and the Constitution provide 

support not less important, that is to relate to the public in order to develop a 

constitutionally conscious culture, to provide an understanding of the citizens' 

constitutional rights, and to provide insight and skills on the effort to fight for 

impaired constitutional rights. Not only that, through the Pancasila Education 

Center and the Constitution, the dissemination of the decisions made by the 

Constitutional Court of the Republic of Indonesia is known, understood, and 

implemented properly. 

 

*** 
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JUDICIAL REVIEW AS AN INSTRUMENT TO OVERSEE IDEOLOGY - MALAYSIA’S 
PERSPECTIVE

Introduction

1. Lord Acton is famously quoted as having said “Power corrupts; absolute power corrupts 
absolutely”. It is therefore noted that the doctrine of separation of powers is practiced in a 
nation to limit the powers  of  the  three  institutions,  namely  the  Legislature,  Executive  and 
Judiciary with checks and balances in order  to protect liberty and to prevent abuse of power.

2. To achieve a complete separation of powers is practically impossible, and thus powers can 
only be separated with checks and balances. To put it in layman’s terms, with checks and 
balances, each of the three branches can limit or control the powers of the others. The judicial 
branch, for example, checks  on  the government through judicial review. It now leads to the 
first question, what is judicial review?

3. The expression judicial review may be taken to refer to the process by which  the  courts  
exercise  their supervisory jurisdiction to see that public authorities do not act outside the remit 
of their powers. In other words, judicial review is a process whereby a court of law examines 
the conduct of a governmental body to establish whether or not that body has acted lawfully, in 
the sense of  acting  within  the  scope  of  its lawful powers. Judicial review, in general, is 
concerned with legality of the decision- making  process  of the executive (government), not 
with the merits of the decision.

4. As such, judicial review is an important application of the rule of law on the administrative 
aspects of a governmental power. Judicial review may result in the granting of remedies to the 
affected party. Hence, judicial review represents the means by which the courts control the 
exercise of governmental power. It is, therefore, expected that government departments, local 
authorities, tribunals, state agencies and agencies exercising powers which are governmental 
in nature to exercise their powers in a lawful manner. 

5. In Malaysia, the Parliament which is made up of Dewan Rakyat and Dewan Negara is a  
democratically elected legislature that legislates the laws. The Executives are headed by a 
Constitutional Monarch, His Majesty the Yang di-Pertuan Agong, appointed every five years on 
a  rotational  basis  among  the  nine Malay Rulers of each State within the Federation; which 
also includes the Prime Minister and the Cabinet execute the laws passed by the Parliament. 
The Judiciary, lastly,  decides  and  interprets  the  laws  by upholding the rule of law.

6. It has to be pointed out that  although  the  concept  of  judicial  review  is  not  expressly  
stated  in  the Malaysian Federal Constitution, it is of paramount importance  to  note  that  just  
as  the  Parliament  is subject to the  Constitution,  all  executive  officials,  from  the  Yang  di-
Pertuan Agong down to  the  ordinary public servant, are bound by the Constitution. Even if the 
executive/administrative decision is  not  open to any appeal or is expressed by the law to be 
'final and conclusive', courts  are  not  to  be  deterred  by reviewing such acts or  decisions.  It  
is,  therefore,  important  to  note  that  in  Malaysia,  constitutional supremacy is maintained by 
reviewing the executive act on constitutional as well as  administrative  law grounds.

The Position of Judicial Review under the Malaysian Federal Constitution

7. Having defined the term 'judicial review' above, it is now vital to pay attention to  the  position  
of  judicial review under the Federal Constitution. First and foremost, it important to note that 
the position of judicial review under the Federal Constitution could not be discussed without 
making a cross- reference  to  the recommendations made by the Reid Commission, a body 
set up in 1956 responsible for drafting features of the Constitution. It is important to note from 
the onset that the five members of the Commission were not unanimous on the issue of judicial 
review. 
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8. For example, Justice Abdul Hamid, a Pakistan High Court judge, one of the five founding 
fathers who had framed Malaysia’s national charter, whose dissenting opinions on some other 
matters have proved to be rather more prophetic than his opinions on this matter, objected to 
judicial review of Article 10,  rights  of freedom of speech, assembly and association on the 
grounds of reasonableness; he also objected to the provision in the draft for judicial review of 
administrative decisions on the ground of natural justice; both objections were put on the 
ground that these concepts were incapable of precise definition.

9. Based on these objections, it would be right to state that the doctrine of judicial review, is not 
to be found in the constitution but it has been argued on the basis of the separation of  powers  
doctrine  where  the court is to perform a special role to ensure that each and every branch  of  
government  maintains  their competence. Added to the doctrine is of  course  the  idea  of  
democracy  and  constitutionalism  where authorities would not be allowed to go beyond their 
limits; something that is apparently a reflection of the notion of limited government.

10. If the authority acts against or fails to  act  according  to  the  will  of  the  Parliament,  it  is 
therefore said to be acting ultra vires and is unlawful. In that case, the court will interfere by 
reviewing the decision  to  deter mine the lawfulness of the decision, actions or omission. 
Having said that, there must be a decision from the Minister (or the government) before an 
application for judicial review can be made. There  are  three grounds  for   judicial   review,   
namely   illegality,   unreasonableness   or  irrationality,  and  procedural impropriety. 

The Entrenched Principle of Judicial Review

11. A perusal of local cases of judicial review of industrial court decisions shows that  the  
primary  authority relied upon for the purpose of limiting the scope of judicial review was the 
case  of  Chief  Constable  of North Wales v Evans [1982] 1 WLR 1155. It is noteworthy that in 
this landmark case, Lord Brightman of the House of Lords stipulated that:

“Judicial review is concerned, not with the decision, but with the decision-making process. 
Unless that restriction on the power of the court is observed, the court will in my view, under 
the guise of preventing the abuse of power, be itself guilty of usurping power.”

12. This view had become the entrenched principle of judicial review, and that the principle was 
entrenched in Malaysia’s judicial system was incidentally acknowledged by Wan Yahya FCJ in 
the landmark ruling of the Federal Court in R Rama Chandran v The Industrial Court of 
Malaysia [1997] 1 MLJ 145 when he said that “his dissenting judgment is written with no other 
motive than a sincere desire to uphold an entrenched principle of the law on Judicial Review”.

13. The ruling of the Federal Court in Rama Chandran case, is indeed a turning point in 
administrative  law. This is because it altered the scope of judicial review radically in that a 
court  exercising  judicial  review has the power to review the decision of the industrial court on 
its merits, quash it by certiorari, substitute the decision of the industrial court with a different 
decision and also mould the relief  (not  only  to  order reinstatement or payment of compensa-
tion, but in the latter case, the court can also compute the quantum of compensation). 

14. Edgar Joseph Jr FCJ in his search to find a legal basis that provided the rationale and justi-
fication for the exercise of extended powers of judicial review by a reviewing court called to his 
aid Lord Diplock’s ruling in Council of Civil Service Unions &  Ors  v   Minister   For   Civil   
Service   [1985]   AC   374   that  a  decision susceptible to judicial review is  not  only  open  
to  challenge  on the  ground  of  procedural  impropriety  but also  on the grounds   of   illegality   
and  irrationality   (Lord   Diplock   also   mentioned  proportionality  as  a possible fourth 
ground). 
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15. Illegality becomes a ground for judicial review when the industrial court or administrative  
authority  acts outside the perimeters of its powers or, to put it differently, when the  decision  
of  the  industrial  ribunal (court) is ultra vires the Act. Irrationality becomes a ground for judicial 
review when the  Industrial Court decision is tainted by ‘Wednesbury unreasonableness’. It 
applies to a decision which is so outrageous  in  its  defiance  of  logic  or  of  accepted  moral 
standards that no sensible person who has applied his mind to the question to be decided 
could have arrived at it.decision is tainted by ‘Wednesbury unreasonableness’. It applies to a 
decision which is so outrageous in its defiance of logic or of accepted moral standards that no 
sensible person who has applied his mind to the question to be decided could have arrived at 
it.

16. Procedural impropriety becomes a ground for judicial review not only when the industrial 
court or public decision-maker fails to observe the principles of natural justice but also involves 
failure by an administrative tribunal to observe procedural rules that are expressly laid down in 
the statute from which it derives its jurisdiction or power to decide, even where such failures do 
not involve any denial of natural justice.

17. Proportionality is a ground for judicial review when the punishment is altogether excessive 
and out of proportion to the misconduct.

18. Irrationality becomes a  ground  for  judicial  review  when  the  Industrial  Court  decision  
is  tainted  by Wednesbury unreasonableness. It applies to a decision which is so outrageous 
in its defiance of logic or of accepted moral standards that no sensible person who has applied 
his  mind  to  the  question  to  be decided could have arrived at it. 

19. According to Edgar  Joseph  Jr  FCJ,  of  the  four  of  Lord  Diplock’s  grounds  of  judicial  
review,  only procedural impropriety restricts judicial review to reviewing the  decision-making  
process  only;  for  the other three  of  Lord  Diplock’s  grounds  of  judicial  review,  the  review  
can  be for  both  process  and substance. 

20. Thus, the reasoning and authorities cited above amply endorsed the legal basis for review-
ing the award of the industrial court for substance and not just for process. As such, the Federal  
Court  by  doing  this made it clear that in proceedings for judicial review the High Court has 
the power to—

 (i) review the decision of the Industrial Court on its merits;
 (ii) substitute the decision of the Industrial Court with its own decision, without remitting the 
      matter for readjudication by the Industrial Court; and
 (iii) may itself determine the consequential relief.

21. The principle method by which the  court  exercises  its  judicial  review  jurisdiction  to  see  
that  public authorities do not act outside the remit of their powers is by way of the application 
for judicial  review  as provided for under Order 53 of the Rules of Court 2012. By means of this 
procedure,  the  court   may   grant   the  prerogative  remedies  of  certiorari,  prohibition  and 
mandamus. Damages  may  also  be  awarded  in certain prescribed circumstances. However, 
it should be noted that a number of c onditions  exist  under Order 53 of the Rules of Court 2012 
that have to be met before the leave to apply fo r judicial  review  is granted, for instance the 
requirement of prompt application within three months from the date when  the grounds of 
application for judicial review arose or when the decision is first communicated to the applicant. 

Overseeing State Ideology Through the Mechanism of Judicial Review

22. Malaysia’s state ideology, already a national  philosophy,  is  embodied  and  prescribed  in  
the national principles, known locally as Rukun Negara. The Rukun Negara was instated by the 
Royal Proclamation with the aims to incorporate and promote among  others  the  principles  of  
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unity,  rule  of l aw  and  the supremacy of the constitution. These five principles are:
 1. Belief in God;
 2. Loyalty to King and Country;
 3. Upholding the constitution;
 4. Rule of Law; and
 5. Good Behavior and Morality. 

the Rukun Negara as being intrinsic to the social structure or the Malaysian society and take  
conscious  to  promote  and  protect  this  philosophy   that  had   been   incorporated   in   the  
provisions  of  the  Federal Constitution.

24. On the judicial level, the courts are well aware of its role as the guardians and protectors of  
the  Federal onstitution. The Federal Court is the only court empowered to decide on legal 
questions  relating  to  the constitutionality of a law passed by the Parliament under Article 128  
of  the  Federal  Constitution.  This technically makes the Federal Court the constitutional court 
for Malaysia. 

25. The redress for  any  infringement  of  fundamental  liberties  is  by  way  of  judicial  review.  
Under  this mechanism, the High Court is empowered by section 25 of the Courts of Judicature 
Act 1964 to order for habeas corpus, mandamus, quo warranto, certiorari and prohibition or 
any others for the enforcement of the fundamental rights provided in Part II of the Federal Con-
stitution.

26. The High Court is also empowered by sections 30 and 84 (3) of the  Courts  of  Judicature  
Act  1964  to examine the constitutionality of a parliamentary legislation which serves as a form 
of  ‘check-and-balance’   to   other   arms   of   the   government.  This   mechanism   is  called  
constitutional  challenge  which  allows  any aggrieved citizen whose fundamental rights have  
been  encroached  to  refer  his  or  her  constitutional questions to the highest court, i.e. the 
Federal Court.

27. Any appeal lies to the Court of Appeal and the Federal Court. By way of example, the 
fundamental right under Article 121 (1B) of the Federal Constitution came for consideration by 
the Federal Court in the case of Semenyih Jaya Sdn. Bhd. v Pentadbir Tanah Daerah Hulu 
Langat   &   Anor   [2017]   5  CLJ  526.  This  case  concerns  a  dispute  of  the  amount  of 
compensation awarded by the Land Administrator arising  out of the acquisition of part of the 
Semenyih Jaya’s (the Appellant) land. The Appellant was aggrieved  with the amount of com-
pensation determined by the assessors under section 40D(3) of the Land Acquisition Act 1960 
and brought an application to review the powers exercised by the Land Administrator. The High 
Court dismissed the Appellant’s application and later the Appellant brought  an  appeal  to  the  
Court  of Appeal. At the appeal level, the Appellant contested against the constitutionality of 
section 40D(3) of the Land Acquisition Act 1960, in particular to the part of the provision which 
precludes appeals against the High Court decision on the amount of compensation. The Court 
of Appeal held  in  the  negative  of  the Appellant’s appeal. Unsatisfied with the decision, the 
Appellant  proceeded  to  bring  the  matter  to  the Federal Court where it was held that section 
40D(3) of the Act to be ultra vires   the   Constitution   as   the  Federal  Court  found  that  the 
Appellant’s  constitutional   rights   to   a   fair   and   reasonable   compensation  arising  from 
compulsory acquisition had been violated.

23.These principles are very much alive in Malaysia. The Malaysian Court recognizes these 
principles under 
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CONCLUSION 

28. On the basis of the separation of powers doctrine, the time has come for the courts to better 
assert their judicial review power, as it is an important tool given to the court in exercising the 

ensure good  governance,  which  is  also  an  important  rule  of  constitutionalism,  but  more 
importantly  it   can  provide  a  sufficient  condition  for  public  confidence  that  the  rights  of 
individuals in the administrative process of the country are adequately protected.

Prepared by:
Chief Registrar’s Office, Federal Court of Malaysia
12th November 2017
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PROSPECTS FOR AN ASIAN HUMAN RIGHTS COURT AND THE ROLE OF CONSTITUTIONAL COURTS

 The world has witnessed important developments with regard to human rights in the twentieth century. 
Until about the second half of the century, human rights were regarded solely as the responsibility of the state. 
The atrocities and destructive effects of the World  War  II  have  changed  this  view  drastically  and  triggered 
international action on the issue. The adoption of the Universal Declaration of Human Rights on December 10, 
1948 by the UN General Assembly was a landmark step in recognition and articulation of human rights by the 
international community. The declaration enshrined the bedrock principle that all human beings, by virtue of their 
common humanity, are entitled to minimum standards of human dignity regardless of any distinction such as 
race, sex, origin, religion, or political opinion.  The recognition of human rights continued with the emergence of 
human rights arrangements at the regional level. Europe, America and Africa have established their regional 
human  rights   instruments  along  with  implementation  machineries.   Asia,  the  largest  and  most  populous 
continent of the world, remains the only region that lacks a region-wide mechanism for the protection of human 
rights.
 
 It has been argued that certain unique characteristics of  Asia,  such  as  geographical  vastness  of  the 
continent, the great diversity of ethnicities, cultures, and religions across the region, and significant disparities in 
the level of economic and social development among the regional states hinder the establishment of a regional 
human rights mechanism.  The lack of political will and heterogeneity of the political regimes are other and, 
perhaps the most underlying, factors that explain the absence of a human rights arrangement in the region. 

 This paper has been previously published in the book entitled “Global Constitutionalism and Multi-layered Protection of Human 
Rights, Exploring the Possibility of Establishing a Regional Human Rights Mechanism in Asia,” Constitutional Court of Korea, 2016 ISBN 
: 978-89-499-4232-2 94360
 See art. 2 The Universal Declaration of Human Rights.

  It should be noted that the conceptualization of human rights and the implementation mechanisms vary in these three regional systems 

See The Role of Regional Human Rights Mechanisms, EU Doc EXPO/B/DROI/2009/25 (2010), at 20, available at 
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2010/410206/EXPO-DROI_ET(2010)410206_EN.pdf, accessed on 
28.09.2015; Jina Kim, Developments of Regional Human Rights Regime: Prospects for and Implications to Asia, at 58, available at 
http://www.tokyofoundation.org/sylff/wp-content/uploads/2009/03/sylff_p57-1022.pdf, accessed on 28.09.2015. 
  The Role of Regional Human Rights Mechanisms, supra note 3, at 5.

However, there have been visible movements in Asia towards recognition and improvement of human rights 
standards in the last few decades.  Asian states have increasingly signed and ratified international human rights 
instruments, most notably the Convention on the Rights of the Child and the Convention on the Elimination of All 
Forms of  Discrimination  against  Women.   The  participation  of  Asian  governments,  national  human  rights 
commissions and civil society organizations in the regional meetings and activities to address human rights 
issues has also risen significantly.  Moreover, serious efforts have been undertaken by certain Asian states for 
the establishment of a human rights mechanism at the sub-regional level.  All these developments raise hope for 
institutionalization of human rights in the region. 

As emphasized in the Vienna Declaration of 1993 and epitomized by the three existing regional human rights 
mechanisms, “regional arrangements play a fundamental role in promoting and protecting human rights.”  As 
such, a regional human rights system would undoubtedly contribute to the enhancement of human rights culture 
and practices in Asia. In such a  diverse  region  as  Asia,  greater  respect  for  human  rights  will  facilitate  an 
environment that diverse cultures and ethnicities and vulnerable groups can live together in peace and harmony. 
A  regional mechanism will also create an impetus for further cooperation and integration among Asian states 
and will help settle  regional  disputes.  Further,  it  will  strengthen  the  efforts  and  cooperation  in  combating 
transnational problems in the region, such as  child  and  women  trafficking  and  forced  labor.  Therefore,  the 
establishment of a regional human rights system in Asia should be supported to the full extent. 
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  Kim, supra note 3, at 57. 
  Id. at 82. 
Association of Southeast Asian Nations (ASEAN) made considerable progress towards establishing a sub-regional human rights mecha-
nism. Article 14 of ASEAN Charter stipulates the establishment of an ASEAN human rights body for the promotion and protection of 
human rights and fundamental freedoms. Pursuant to the Article, the Terms of Reference (TOR) was adopted in 2009, and following, 
ASEAN Intergovernmental Commission on Human Rights was established in the same year. TOR states that the purpose of AICHR are, 
inter alia, “to promote and protect human rights and fundamental freedoms of the peoples of ASEAN” and “to uphold international human 
rights standards as prescribed by the Universal Declaration of Human Rights, the Vienna Declaration and Programme of Action, and 
international human rights instruments to which ASEAN Member States are parties.” ASEAN TOR available at file:///C:/Us-

initiative see AICHR What You Need to Know, 2nd edition, The ASEAN Secretariat, available at file:///C:/Users/ay700244/Downloads/AI-
CHR_Booklet_2nd_Edition_1.pdf, accessed on 28.9.2015; Hao Duy Phan, A Blueprint For a Southeast Asian Court Of Human Rights, 10 

  Art. 37 Vienna Declaration and Programme of Action, UN Doc A/CONF.157/23 (1993). The Article reads as follows: “Regional arrange-
ments play a fundamental role in promoting and protecting human rights. They should reinforce universal human rights standards, as 
contained in international human rights instruments, and their protection. The World Conference on Human Rights endorses efforts under 
way to strengthen these arrangements and to increase their effectiveness, while at the same time stressing the importance of cooperation 
with the United Nations human rights activities.
The World Conference on Human Rights reiterates the need to consider the possibility of establishing regional and subregional arrange-
ments for the promotion and protection of human rights where they do not already exist.”

 The establishment of a region-wide human rights mechanism, however, involves many challenges, 
particularly considering the regional idiosyncrasies of Asia. The path toward that end requires genuine and 
continuous efforts by political actors and civil society organizations. Although it ultimately depends on political 
will of the regional states, civil society organizations and various non-political state organs, such as judiciary, 
may play an important role in promoting political consensus. The involvement of constitutional courts in such 
efforts will indeed contribute to this endeavor. The constitutional courts of Asia should thus undertake an initiative 
to discover possibilities for the establishment of an effective and credible human rights system. 

 The progress of regional human rights systems in Europe, America and Africa may provide valuable 
lessons for Asia. In Europe and in the Americas rather effective and advanced human rights systems are in 
place. The European Convention on Human Rights (ECHR), which is the primary human rights instrument in 
Europe, comprises civil and political rights  and currently has forty seven state parties, covering nearly entire 
Europe and eight hundred million people.  The Convention had originally prescribed implementation machinery 
consisting of a Commission having quasi-judicial functions and a non-permanent Court. In 1998, the Protocol 11 
replaced the existing mechanism with the permanent European Court of Human Rights.  The Court supervises 
state compliance with  the  Convention  through  individual  and  inter-state  complaints.   Individual   complaint 
mechanism is the pillar of the European system. Well developed case law and high compliance rate of the 
member states with the judgments of the Court constitute the major strengths of the individual complaint 
mechanism.  

 The inter-American Commission on Human Rights was established with a mandate to promote and 
protect human rights through facilitating the exchange of information and cooperation among governments.  
Although the Commission was  bound  with the  principle  of  non-interference  and  had  lacked  the  power  to 
adjudicate individual complaints for violation of human rights, it played an eminent role in promoting human 
rights in the region by carrying out on-site observations and publishing country reports.  The inter-American 
system was strengthened by  the  adoption  of  the  American  Convention  on  Human  Rights  (ACHR),  which 
primarily affords protection to civil and political rights.  The Convention extended the powers of the Commission 
to examine individual complaints and prescribed the non-permanent American Human Rights Court.  Only the 
Commission and the state parties are empowered to refer a case to the Court,  and thereby they are performing 
a filter function with respect to the individual complaints in the inter-American system. 
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economic, social and cultural rights.  It is also unique among international and regional human rights instruments 

community and the state.  The Charter established the African Commission as the supervisory organ, and the 
Protocol, which entered into force in 2004, supplemented the system with the African Court for Human and Peo-

individuals are not entitled to direct access to the Court. 

  See OAS, Inter-American Commission on Human Rights, http://www.oas.org/en/iachr/mandate/what.asp. 
  See Report of Expert Dialogue with Civil Society and NHRIs on Regional Human Rights Mechanisms in Africa, the Americas and Europe 

Office for South-East Asia, available at http://bangkok.ohchr.org/programme/asean/report-jakarta-workshop.aspx.

  See art. 61 ACHR.

  See art. 5 ACtHPR Protocol.

 As the experience of Europe, Americas and Africa demonstrate, the establishment of a regional human 
rights system requires an evolving process. It took, for example, five decades for the European system to reach 
its current form. With this in mind, Asia should employ a step by step process to achieve an effective and credible 
system. The prerequisite for a regional human rights system is an intergovernmental organization. All the three 
existing regional systems were built within a political organization: the Council of Europe, the Organization of 
American States, and the African Union (previously the Organization of African States). Thus, at the initial stage 
of   an   Asian   human  rights  system,  the  focus  of  efforts  should  be  primarily  directed  at  establishing  an 
intergovernmental organization to promote cooperation among regional states for the development of human 
rights. 

 One may raise the concern that such an organization might not attract widespread interest from Asian 
states. It should be not forgotten, however, the Council of Europe was established by only ten West-European 
countries in 1949, and today it virtually encompasses the entire Europe.  There exist a considerable number of 
advanced   liberal   democracies   in  Asia,  and  those  countries  may  lead  the  establishment  of  a  regional-
intergovernmental organization. The accomplishment  of  this  initial  step,  in  turn,  might  prompt  more  Asian 
countries to participate in the organization in the near future. 

 The next component of a regional system is a human rights instrument. With respect to the scope of 
rights to be addressed in the instrument, it may be more practical for Asia to follow the European and American 
examples. Accordingly, the instrument might incorporate primarily political and civil rights, and social, cultural 
and economic rights might be addressed in a separate document. Alternatively, both generations of rights might 
be embraced by employing an evolutionary approach concerning second generation of rights. Due to low level 
of economic development across Asia, the fulfillment of social and economic rights may need to be considered 
in the long term. Therefore, it might be advised for Asia  to  give  the  priority to  civil and  political  rights  at  the 
formation stage of a regional arrangement.

  
The Council of Europe, the main intergovernmental organization in the region, was established in 1949 by ten Western European coun-
tries in London as a response to the horrors of the World War II with the aim of protecting and promoting human rights, democracy and 
the rule of law. See The Role of Regional Human Rights Mechanisms, supra note 3, at 56.  
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 A prospective Asian human rights instrument should reflect the regional characteristics while respecting 
universal human rights. The very purpose of a regional system is to promote and protect human rights standards 
within the context of local cultures, needs,  and  priorities.  That  does  not  implicate  a  disregard  of  universal 
standards but to pay  due  regard  to  regional  values  and  particularities.  The  African  Charter,  for  example, 
incorporates its regional peculiarities along with international standards. Collective rights and duties and respect 
for family and community are explicitly defined in the African Charter. In a similar fashion, regional values and 
cultures, such as collectivism and filial piety may be embraced in the Asian instrument without deviating from 
universal standards. In this way, the portrayal of Asian values in a contradictory manner with universal human 
rights would be invalidated. Further, certain regional human rights issues, such as exploitation of woman and 
children, may need to be addressed with a special emphasis in the instrument.  

 Also critical is that the establishment of an appropriate mechanism to supervise the compliance of the 
state parties with the regional instrument. It might be advised for Asia to follow an evolutionary approach with 
respect to the supervision mechanism as well. Because the principles of sovereignty and non-interference are 
highly regarded by Asian states, it may not be feasible at an early stage to reach a widespread consensus for a 
regional human rights court with power to render legally binding decisions. The operation of a regional court in 
an effective manner also would require adequate funding and human resources, which may be more achievable 
over time. The African Court, for example, lacks effectiveness due to such hardships.  Though the ultimate goal 
of a prospective Asian system should be the implementation of human rights principles through a competent 
regional court, its establishment might need to be considered at a later stage.  

 The early progress of the Inter-American system may provide a good example for Asia with respect to the 
implementation mechanism. As noted earlier, although the American Commission was initially established with 
a soft mandate to promote human rights in the region and was bound with the principle of non-interference, it 
played an eminent role in promoting and protecting human rights in  the  region  by  holding  on-site  visits  and 
publishing country reports with the consent of the concerned state. Asia may follow a similar path by establishing 
a Commission having a mandate to promote state parties to respect human rights and the regional system. The 
Commission may be empowered to interpret the prospective Convention upon the request of state parties, to 
investigate alleged massive human right violations with the cooperation of the concerned state, and to publish 
reports on the progress of the state parties on human rights. The regional states may be more comfortable with 
granting such soft powers to the Commission since they rest upon cooperation rather than enforcement and 
therefore are not in direct conflict with  the  principle  of  sovereignty.  This  initial  step  may  lead  to  a  greater 
cooperation and consensus on human rights issues among the regional states, and in the future the Commission 
may be supplemented with a Court competent to adjudicate individual complaints for human rights violations.

  See The Role of Regional Human Rights Mechanisms, supra note 3, at 74.

 The structure of the Commission carries great significance to ensure a well-functioning mechanism. First, 
a single Commission rather than a set of separate bodies may be more  practical  and  effective.  Several  sub-
commissions may be formed to assist the Commission with administrative matters or certain human rights 
issues of regional importance, such as woman and child exploitation. Every state party to the Convention should 
be represented in the  Commission.  However,  in  order  to  assure  impartiality  and  independence,  a  special 
emphasis should be placed on the qualifications of individuals who will serve in the Commission. The members 
of the Commission should not be affiliated with their  governments,  and  they  should  serve  in  their  personal 
capacity. Further, they should be granted a full-time and long term service, with a restriction on engaging any 
activities that is in compatible with their positions. The Commission must also be provided with adequate and 
stable funding. 

 This  rather   soft   mechanism   outlined   above   may   be   more   achievable    at  the  early  stage  of 
institutionalization of human rights in Asia. The central factor in establishing and maintaining a regional human 
rights system is the political will, and this soft approach  may  be  necessary  to  induce  the  regional  states  to 
participate in the system. As stated earlier, there has been growing presence of civil society organizations in the 
field of human rights in recent years, demanding from Asian governments a greater respect for human rights. 
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Similarly, the number of national human rights institution has risen significantly in Asia, and Asia-Pacific Forum 
has been very successful in promoting human rights in the region.  All these developments, however, have yet 
to lead to a tangible outcome with respect to a regional human rights arrangement. 

 The participation of the constitutional courts in such efforts may give a momentum to the process and 
accelerate the pace of institutionalization of human rights. Although not political actors, constitutional courts play 
a crucial role in state affairs by safeguarding the principles of democracy, the rule of law, and human rights, and 
they may exercise a greater influence on political actors for the establishment of a human rights system.  In this 
sense, the constitutional courts may serve as a bridge between state authorities and civil society organizations. 
In addition, constitutional courts may cooperate with civil society organizations in raising public awareness on 
human rights through capacity building and education, which are necessary for accomplishing advanced human 
rights practices and standards in the long run. Constitutional courts of Asia thereby may play a constructive role 
in the advancement of human rights by integrating different actors concerned. 

 The Association of Asian Constitutional  Courts  and  Equivalent  Institutions  (AACC)  might  engage  in 
activities to advance public opinion toward the establishment of an Asian human rights system. AACC might 
prompt and coordinate the cooperation of Asian constitutional courts with national human rights institutions and 
civil society organizations at the national and regional level so as to enhance human rights fulfillment and 
buttress demands for a regional arrangement. AACC might hold region-wide events and activities on a regular 
basis to explore the prospects of a human rights  arrangement. It  might  also  adopt  an  Asian  Human  Rights 
Declaration as a way of leveraging the establishment of a regional instrument. Although not legally binding, the 
Declaration would serve as a basis for a prospective Asian human rights instrument as well as contributing to the 
development of customary human rights law in Asia. AACC might also initiate a forum to facilitate 
intergovernmental collaboration for a regional human rights arrangement.

  As one noted commentator stated, “the APF and its network of national human rights institutions are the closest that the Asia Pacific 
region has come to a regional arrangement or machinery for the promotion and protection of human rights.” Cited from Durbach, 

  See generally Tom Ginsburg, Constitutional Courts in East Asia: Understanding Variation, 3 Journal of Comparative Law 80 (2008) (a 
case study regarding the role of constitutional courts in political and state affairs in Asia (Indonesia, Thailand, South Korea, Mongolia)).

 The Turkish Constitutional Court (TCC) is committed to the development of constitutional justice and 
human rights in Asia. As a member of AACC, TCC undertook extensive activities to that end. TCC assumed the 
term presidency of AACC between 2012-2014 and hosted its 2nd Congress on 27 April-1 May, 2014 in Istanbul. 
It is also worth mentioning the Summer School on Constitutional Law, which has been organized by TCC for five 
consecutive years on behalf of AACC. The fifth summer school was held between 13-17 September, 2017 in 
Ankara, with the participation of representatives of fourteen constitutional courts from Asia and Europe. The 
participants have shared and discussed their experiences and ideas on the topic of migration and refugee law 
as well as on general constitutional and human rights law, with a particular focus on their respective countries. 
The summer school is a noteworthy project in the sense that it significantly contributes to the development of 
regional understanding on human rights law. TCC will maintain its commitment to the development of human 
rights in Asia  and  will  support  and  participate  in  the  efforts  toward  the  establishment  of  a  human  rights 
arrangement to the full extent.  

  



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

119International Short Course on The Constitution 2017

South Korea



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

120 International Short Course on The Constitution 2017

215SUMMARY AND MINUTES DISCUSSION OF
international Short Course on the Constitution - 2017

International Short Course On The  Constitution 2017
The Role of the Constitutional Court in Overseeing the Implementation of Ideology and Democracy in a Pluralistic Society

Jakarta - Indonesia, 13 - 17 November 2017

MAHKAMAH KONSTITUSI
REPUBLIK INDONESIA

INDONESIAN
CONSTITUTIONAL COURT

The Role of the Constitutional Court in Overseeing the Implementation of Ideology and Democracy in 
Pluralistic Society

Hwang Junghyun
Rapporteur Judge, Constitutional Court of Korea

 It is my great pleasure to be here with you at this meaningful international conference, where we can 
share our experiences and views on the constitutional justice of each nation with one another.

 Today, I would like to address the topic of the conference in the Korean context and briefly explain how 
“the Role of the Constitutional Court in Overseeing the Implementation of Ideology and Democracy in Pluralistic 
Society” is served in Korea with some of the most important cases of our Court since established in 1988.

 Pluralistic society is a society in which a variety of  groups  with  different  ethnic  backgrounds,  cultural 
practices, religions, political opinions among others coexist. Democracy is founded upon the pluralistic view, 
which believes in the autonomy of reason and the relative truth and rationality in everyone’s opinion. Democracy 
is formed and operated by a decision-making process that respects majority but is considerate of minority, and 
is based on the principles of liberty and equality, and popular sovereignty more specific, as well as respect for 
basic human rights, the principle of separation of powers and the plural party system. 

 As Korea is becoming increasingly pluralistic nowadays, it is important to keep in mind that democracy is 
the basic principle and fundamental value that must be ensured in the society. Constitutional justice stands to 
play a vital role in preserving national order in  a  pluralistic  society,  by  means  of  decisions  that  protect  the 
minority, ensure natural rights and uphold the rule of law.

 On that note, let me introduce some of our Court's decisions that have contributed to the implementation 
of ideology and democracy in a pluralistic society.

Restriction on Right to vote of Prisoners and Probationers with Suspended Sentence
 The right to vote of a person who is sentenced to imprisonment for a limited term or without prison labor 
for a limited term and the execution of his/her sentence is suspended (hereinafter, “prisoner”) and a person who 
is sentenced  to  imprisonment  for  a  fixed  term  or  imprisonment  without  prison  labor  for  a  fixed  term  or 
imprisonment without prison labor for a fixed term and his/her sentence is suspended (hereinafter, “probationer 
with suspended sentence”) was restricted pursuant to the Public Official Election Act and the Criminal Code of 
Korea.

 In this case, the Constitutional Court held that the principles of universal suffrage and equal election that 
require all citizens to equally participate in election are the essential elements to realize a democratic state, 
therefore the principle of universal suffrage and the right to vote based on it should be restricted to the minimum 
extent only when it is necessary. The provisions at issue, however, fully and uniformly restrict the right to vote of 
prisoners and probationers with suspended sentence. The scope of application of the provisions at issue is very 
broad, spanning from those who are guilty of relatively minor crimes to those who are guilty of felonies. 

 Specifically, probationers with suspended sentences will not be incarcerated in correctional institutions 
unless the execution of sentences is invalidated or cancelled, leading the same life as other ordinary citizens. 
Therefore, the necessity to restrict their right to vote does not seem evident.

 The public interests, which are expected to be achieved by ‘the restriction including sanction against 
criminals who commit grave crimes or the reinforcement of citizens’ respect to the rule of law’, are less valuable 
than 'the private interests  of  prisoners  and  probationers  with  suspended  sentence  or  the  public  value  of 
democratic election system' expected to be infringed by the provisions at issue.
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 Among the provisions at issue, the part relating to probationers with suspended sentence can regain its 
constitutionality by declaring it unconstitutional, which instantly removes the infringement on the right to vote. On 
the contrary, regarding to the part relating to prisoners, its unconstitutionality results from the blanket and uniform 
restriction on the right to vote and it is within the scope of legislative discretion to remove such unconstitutionality. 
Therefore, the part relating to prisoners was declared not to be compatible with the Constitution but it was to be 
temporarily enforced until the legislature revises it.

Night time Outdoor Assembly Ban Case
 Movant at the requesting court was charged with the violation of "Assembly and Demonstration Act" by 
allegedly organizing an outdoor assembly from 19:35 to 21:47. During the trial, the said movant filed a motion to 
request for the constitutional review of 'Assembly and Demonstration Act, Article 10 and 23 Item 1' claiming that 
the instant law allows the advance permit for assembly which is prohibited by the Constitution. The trial court 
granted the motion and requested this constitutional review of the aforementioned provisions.

 Under the Constitution, the freedom of assembly has the nature of a subjective right which expels 
governmental interference as well as an objective right which is essential for a societal community to materialize 
liberal democracy. The freedom of assembly is set to guarantee the right to determine the time, place, method 
and purpose of assembly including the preparation, organization, participation, place and time of assembly.

In this case, the Constitutional Court issued a decision of incompatibility with the Constitution. 

 The majority opinion of unconstitutionality held that under the Constitution Article 21 Section 2, the permit 
system for assembly is prohibited. And the permit prohibited by Constitution is defined as a system under which 
an administrative authority may permit assemblies in certain cases by reviewing the contents, the time and the 
place of reported assemblies with exceptional allowance, under the principle of general ban on the freedom of 
assembly. This approach is different from the report system for assembly where the freedom of assembly is a 
principle and the ban is an exception.

 However, The Assembly and Demonstration Act Article 10 prescribes that the head of a competent police 
department, as an administrative authority, may ban an outdoor assembly scheduled either before sunrise or 
after sunset as a general rule with an exception that the authority may decide not to ban it based on the review 
of the contents of an assembly in advance. Therefore, it is against the Article 21 Section 2 of the Constitution.

 Meanwhile, there were two opinions of incompatibility with the Constitution, which held that the contested 
provision is the time restriction of outdoor assembly and thus not against the principle of "the prohibition of 
advance permit" promulgated by the  Constitution,  Article  21  Section  2,  but  it  violates  the  principle  of  the 
prohibition of excessive restriction and infringes on the freedom of assembly.

Case on Prohibition of Using the Name of a Political Party Whose Registration Has Been Cancelled

 The New Progressive Party, the Green Party  and  the  Youth  Party  had  registered  with  the  National 
Election Commission of Korea, but their registrations were cancelled on April 12, 2012 when they failed to obtain 
more than 2/100 of total number of effective votes in the 19th National Election held on April 11, 2012(New 
Progressive Party 1.13%, Green Party 0.48% and Youth Party 0.34%). The National Election Commission 
cancelled their registrations and published a public notice regarding the cancellation on April 12, pursuant to 
Article 44 Section 1 of the Political Parties Act (hereinafter, “the Cancellation Provision”).

 Considering the freedom to form a political party guaranteed by Article 8 Section 1 of the Constitution and 
the legislative purpose of Article 8 Section 4 of the Constitution, any legislation excluding a political party from 
the process of forming a political opinion by the people simply because it is a small or minor party that fails to 
achieve a certain level of political support should not be allowed under the Constitution. 
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 Meanwhile, as the essential meaning of a political party's existence is to participate in the process of 
‘forming  a  political  opinion  by  the  people’,  the  legislative  purpose  of t he  Cancellation  Provision  can  be 
considered  legitimate to the extent that a political party  that  practically  does  not h ave  any  ability  or  will  to 
participate in the process in order to foster the development of party democracy. And cancelling the registration 
of a political party that has no members of the National Assembly or fails to obtain certain number of votes is an 
effective means to achieve the legislative purpose.

 Given the importance of a political party in the representative democracy, any statutory restriction on the 
freedom to form a political party should  be  as  minimal  as  possible.  In  this  case,  there  are  less  restrictive 
measures than those provided by the Cancellation Provision while faithfully achieving the legislative purpose. 
For example, the cancellation of registration can be decided depending on the result of election after providing 
such a political party with several chances to participate in elections for a certain period of time not based on the 
result of a single National Assembly election. 

 Also, it is an unreasonable consequence to cancel a registration of a political party no matter how 
successful or unsuccessful the party has been in the  Presidential  Election  or  local  government  elections.  In 
addition, newly established or small parties would not even venture into elections from the beginning, thereby 
losing chances to objectively express their intention of  continuous  participation  in  the  process  of  forming  a 
political  opinion  by  the  people   and  to   effectively   advertise  their   existence   and  policies  to  the  public. 
Consequently, the public value of the freedom to form a political party infringed by the Cancellation Provision is 
significant. It can impair political diversity and openness in political process.

 As such, the Constitutional Court of Korea has been taking the lead in ensuring democracy by making 
significant rulings in strict compliance with the basic principles that a pluralistic society needs to observe.

 Modern democracy  dealt  with  abundant  challenges, but  in  the  end,  the  fundamental  principles  of 
constitutional order have always prevailed, protecting the sovereignty vested in the people and basic human 
rights.

 The Constitutional Court of Korea has followed these principles. By doing so, our Court became the most 
credible and trusted national institution among the Korean people and our decisions are also well-respected.

 That brings us to the end of my presentation. It was a great pleasure and honor to share some of the 
most important cases which our Court had handled with all of you today.
 
Thank you very much for your attention.
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Role of the Constitutional Council in Overseeing the Implementation of National Unity and Democracy

Abstract:

The  Constitutional  Council  of  the  Kingdom  of  Cambodia  is  a  supreme  institution  stipulates  in  the  1993
Constitution being responsible for interpreting the constitution and laws, deciding on constitutionality of laws and 
internal regulation of the parliament and examining and  deciding  on  litigation  related  to  the  election  of  the 
Members of the National Assembly and to the elections of the Senators.

The implementation of its role as describe above means that the constitutional council has performed the task 
to defend and to guarantee the respect of the constitution. It has also revealed that the council plays the role in 
overseeing the implementation of democracy. All these roles were stated in many articles of constitution and the 
organic law of the council. But, there is another function, invisible function, unifying the nation to rebuild the 
country to be oasis of the peace.

In last two  decades,  Cambodia  has  fallen  into  the  terrifying  decay,  but  has  rebuilt  the  peace  under  the
consciousness of unity. National unity has become a  fundamental  principal  state  in the  Paris  Peace  Accord
(1991) then inserted in the preamble of the constitution (1993). As state in the preamble of the constitution, it is 
not a responsibility of another institution but for all. All the institutions, include the constitutional council, have 
different tasks, but there is only one the same duty maintaining the peace together.

“Win Win” policy has been being become a very effective instrument for the nation’s unity. Weather, it will 
become a state ideology as Pancasila of the republic of Indonesia or not is still on the way.

Thus, the participation in the short course preparing by the constitutional court of the republic of Indonesia is a 
very special occasion for me to learn, to get experience, understanding the willing of Indonesian’s unity and the 
way the constitutional court to guard the implementation of ideology and democracy.
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“The Role of the Constitutional Court in Overseeing the Implementation of Ideology and 
Democracy : Experience from Thailand”

             by Mr. Chonlapoom Yensuang 
                                                                   Mr. Pitaksin Sivaroot 

I. Introduction

 Both “democracy” and “monarchy” are two of the vital elements in modern Thai democratic regime. Such 
two elements are said to be the core pillars of a cathedral. That is to say, both pillars need standing together – 
not separately. If one was destroyed, the other would be collapsed, too.

  Theoretically in the government of democratic regime, any supreme provisions shall be provided 
in order to guarantee and protect people’s rights and liberties, and distribute  any  powers  to  each  entity  in  a 
society. Such provisions are prescribed in a “constitution” which is widely thought to be a significant written form 
for modern state establishment. With respects to Thailand, the country has adopted and adapted the civil law 
principle of the constitutions since  its  political  revolution  in  B.E.  2475  (1932),  changing  from  the  absolute 
monarchy to the democracy with the king as the head of state.        

Mr. Chonlapoom Yensuang, Constitutional Court Academic Officer: Professional Level, International 
Affairs Division, Office of the Constitutional Court of Thailand.

Mr. Pitaksin Sivaroot, Constitutional Court Academic Officer: Practitioner Level, International Affairs 
Division, The Office of the Constitutional Court of Thailand.

II. Institution of Monarchy and the Democratic Regime of Thailand

 Take, for example, Section 2 of every Constitution of the Kingdom of Thailand, providing “Thailand 
adopts a democratic regime of government with the King as Head of State.” This “eternal” provision consists of 
two elements together; that is to say, “a democratic regime of government” and “the King as Head of State.”

 The country cannot lose one of such elements as both of them are said to have been as two core pillars 
of Thai politics and government since the revolution in B.E. 2475 (1932). Theoretically, like many other civilized 
democratic societies, all the people carry powers, but they agree to distribute such powers to the state under the 
King as the head of the nation in terms of history and culture.

 Statistically, since the revolution on 24th June B.E. 2475 (1932), Thailand has had 20 Constitutions, 61 
Councils  of  Cabinet,  24  Houses  of  Representatives,  11  Houses  of  the  Senators,  6  National  Legislative 
Assemblies, and 4 reigns of Monarchs.
 
 The institution of monarchy plays an important role in Thai politics – especially King Bhumibol Adulyadej 
(Rama IX) of the Chakri Dynasty. The King eased political turmoil many times. For example, “Black May”, or 
“Bloody May” is a common name for the 17–20 May 1992 popular protest in Bangkok against the government of 
General Suchinda Kraprayoon and the military crackdown that followed. Up to 200,000 people demonstrated in 
central Bangkok at the height of the protests. The military crackdown resulted in 52 officially confirmed deaths, 
many disappearances, hundreds of injuries, and over 3,500 arrests. Many of those arrested are alleged to have 
been tortured. Due to a television broadcast of King Bhumibol Adulyadej, in which the King demanded that the 
both sides put an end to their confrontation and work together through parliamentary procedures. General 
Suchinda Kraprayoon then announced an amnesty for protesters, and also agreed to support an amendment 
requiring the prime minister to be elected.  
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III. The Constitutional Court of the Kingdom of Thailand

      3.1 Overview

 The Constitutional Court is the  new  organization  which  was  established  by  the  Constitution  of  the 
Kingdom of Thailand B.E. 2540 (1997). Many previous constitutions defines that there was the organization 
whose duty was to decide the problems concerning the constitutionality of law; that is “the Constitutional 
Tribunal”. The Constitutional Tribunal existed for the first time in Thailand due to the Constitution of the Kingdom 
of Thailand B.E. 2489 (1946). Since then the Constitutional Tribunal appeared in other six Constitutions; that is 
the ones in B.E. 2492  (1949),  B.E. 2495 (1952),  B.E. 2511 (1968), B.E. 2517 (1974), B.E.2521 (1978)  and 
B.E. 2534 (1991). 

 Considering the structure and authority of the Constitutional Tribunal in the past, it was evident that the 
Constitutional Tribunal was not  responsible  for  its  own  work  as  the  routine  jobs.  The  composition  of  the 
Constitutional Tribunal was mostly appointed which caused a lot of outcomes; that is, the limited freedom in 
doing their duties. Such problems caused the Constitutional Tribunal to be unable to do their duties smoothly.  
Consequently the creation of the new Constitution in B.E. 2540 (1997) has changes the Constitution Tribunal to 
be “The Constitutional Court”  whose duty is  to  consider  the  problems  concerning  the  constitution  and  the 
problems of the constitutionality of laws. Moreover, it is defined to have the independent to do their duties as 
well.

 The Constitutional Court is the organization which has the same source as other Constitutional Courts in 
the foreign countries where civil law is committed. Mostly, there is a special court  to control the constitutionality 
of laws.

 3.2 Composition of the Constitutional Court under the Constitution of the Kingdom of Thailand 
            B.E. 2560 (2017)

     Section 200 of the Constitution of the Kingdom of Thailand B.E. 2560 (2017) provided the Constitutional 
Court consists of nine judges of the Constitutional Court appointed by the King from the following Persons.

            3.2.1 Judges of the Supreme Court, 3 judges in the Supreme Court holding a position not lower 
than Presiding Justice of the Supreme Court for not less than three years elected by a plenary meeting of the 
Supreme Court.

       3.2.2 Judges of the Supreme Administrative Court, 2 Judges of the Supreme Administrative 
Court holding a position not lower than judge of the Supreme Administrative Court for not less than five years 
elected by a plenary meeting of the Supreme Administrative Court.

         3.2.3 Qualified person in the field of law, 1 qualified person in law obtained by selection from 
persons holding or having held a position of Professor of a university in Thailand for not less than five years, and 
currently having renowned academic work.

         3.2.4 Qualified person in the field of political science or public administration, 1 qualified 
person in political science or public administration obtained by selection from persons holding or having held a 
position of Professor of a university in Thailand for not less than five years, and currently having renowned 
academic work.

                 3.2.5 Qualified person from  person  holding  or  having  held  a  position  not  lower  than 
Director-General or a position equivalent to a head of government agency or a position not lower than 
Deputy Attorney-General, for not less than five years, 2 qualified persons from person holding or having held 
a position not lower than Director-General or a position equivalent to a head of government agency or a position 
not lower than Deputy Attorney-General, for not less than five years.
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 Section 206 In considering and approval under section 204, if the number of persons approved by the 
Senate is not fewer than seven persons, the approved persons shall elect one among themselves to be the 
President of the Constitutional Court and inform the President of the Senate of the result without awaiting the 
complete number of nine approved persons, and upon receiving Royal appointments, the Constitutional Court 
shall perform its duties and powers for the time being. During that period, the Constitutional Court shall be 
deemed to consist of number of the existing judges of the Constitutional Court.

 3.3 Term of the Justices of the Constitutional Court
  Section 207 A judge of the Constitutional Court shall hold office for a term of seven years as from the date 
of appointment by the King and shall hold office for only one term.

 3.4 Panel and Decision of the Constitutional Court
 Section 211 A panel of judges of the Constitutional Court for hearing and rendering a decision shall 
consist of not fewer than seven judges.

 A decision of the Constitutional Court shall be made by a majority of votes, unless otherwise prescribed 
by the Constitution.

 In the case where the Constitutional Court accepts any case for consideration, any judge of the Constitu-
tional Court may not refuse to adjudicate on the ground that the case does not fall under the jurisdiction of the 
Constitutional Court.

 The decision of the Constitutional Court shall be final and binding on the National Assembly, the Council 
of Ministers, Courts, Independent Organs, and State agencies.

 3.5 Powers and Duties of the Constitutional Court under the Constitution of the Kingdom of Thai-
land B.E. 2560 (2017)

  (1) to consider and adjudicate on the constitutionality of a law or bill. (Section 210 (1))
  (2) to consider on the membership or qualifications of members of the National Assembly, 
           Minister (Section 82, 170)
  (3) to consider and adjudicate on a question regarding duties and powers of the House of 
       Representative, the Senate, the National Assembly, the Council of Ministers or Independent 
       Organs. (Section 210 (2))
  (4) to consider on cases concerning person exercising the rights or liberties to overthrow the 
       democratic regime of government with the King as Head of State. (Section 49)
  (5) to consider on cases concerning person whose rights or liberties guaranteed by the 
       Constitution are violated, has the right to submit a petition to the Constitutional Court for a 
       decision on whether such act is contrary to or inconsistent with the Constitution, according to 
       the rules, procedures and conditions prescribed by the Organic Act on Procedures of the 
       Constitutional Court. (Section 213)
                (6) to consider an annual appropriations bill, supplementary appropriations bill, and transfer of 
       appropriations bill in consideration by the House of Representatives, the Senate or a 
       committee, any proposal, submission of a motion or commission of any act, which results in 
       direct or indirect involvement by Members of the House of Representatives, Senators or 
       members of a committee in the use of the appropriations, shall not be permitted. (Section 144 
       paragraph 3)
                 (7) to rule on whether or not a treaty must be approved by the National Assembly. (Section 178)
         (8) to consider the draft Constitution Amendment. (Section 256 (9))
                 (9) others duties and powers prescribed in the Constitution. (Section 210 (3))
                 (10) powers and duties stipulated by the Organic Act on Political Party B.E. 2560 (2017).
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IV. The Decisions of the Constitutional Court concerning to the status of the Institution of Kingship

 4.1 Constitutional Court Ruling No. 6/2000 (6/2543) Date 29th February, 2000.

           The Election Commission requested for a Constitutional Court ruling on the scope of application of 
section 68 of the Constitution of the Kingdom of Thailand, B.E. 2540 (1997).

           1. The Reason of the Constitutional Court Ruling

 The issue considered was whether or not persons under the duty to exercise voting rights section 68 of 
the Constitution of the Kingdom of Thailand, B.E. 2540 (1997) included the King, Queen, Heir to the Throne and 
members of the Royal Household.

 The Constitutional Court held the following opinion:

 (1) Reference to member of the Royal Household had been made in the first draft Constitution of the 
Country. This appeared in the letter of King Phra Pokklao No.1/60, dated 14th November, B.E. 2475 (1932), to 
Phraya Manopakornnitithada, President of the People’s Assembly, which stated therein that He agreed with 
Phraya Manopakornnitithada that members of the Royal Household who were ranked Mom Chao or higher 
should be above politics. As a consequence, the Constitution of the Kingdom of Siam, B.E. 2475 (1932), which 
was published in the Government Gazette on 10th December B.E. 2475 (1932), provided in section 11 that 
“members of the Royal Household who were ranked Mom Chao or higher by birth or by appointment shall be 
above politics.”.

 Every subsequent Constitution of Thailand contained a specific chapter on the King. Such provisions 
recognized the special nature of the Institution of Kingship under the democratic regime with the King as Head 
of State. The King was above politics. The King was enthroned in a position of revered worship and should not 
be violated. No person should expose the King to any sort of accusation or action.

 (2) Section 3 of the present Constitution state that the sovereign power belonged to the Thai people. The 
King as Head of the State exercised such power through the National Assembly, the Council of Ministers and the 
Courts in accordance with the provisions of the Constitution of the Kingdom of Thailand, B.E. 2540 (1997). As 
the King was the exerciser of the sovereign power, there was no reason why He should be under a duty to elect 
a representative to exercise such power.

          After an analysis of section 68 of the Constitution of the Kingdom of Thailand, B.E. 2540 (1997), 
the Constitutional Court was of the  opinion  that  King  exercised  sovereign  powers,  was  above  politics  and 
maintained political impartiality. In addition in  the  past,  Kings,  Queens,  Princes  and  Princesses  had  never 
exercised any voting rights. A prescription that the King, Queen, Heir to the Throne or members of the Royal 
Household, who were in line with the succession to the Throne under the Palace Law on Succession, B.E. 2467 
(1924) and maintained close connections with the King as well as were habitually entrusted by the King to 
perform Royal functions on His behalf, were under a duty exercise voting rights would create a contrariness or 
inconsistency with the principles of maintaining a position above politics and of political impartiality of the King.

 2. Ruling of the Constitutional Court

 In order to maintain the Institution of Kingship under section 71 of the Constitution of the Kingdom of 
Thailand, B.E. 2540 (1997), the Constitutional  Court  therefore  held  that  the  provision  in  section  68  of  the 
Constitution of the Kingdom of Thailand, B.E. 2540 (1997) was not applicable to the King, Queen, Heir to the 
Throne and members of the Royal Household under section 22 and section 23.
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 4.2 Constitutional Court Ruling No. 28-29/2012 (28-29/2555) Date 10th October, 2012.

 The Ordinary Court submitted the objection of the defendants to the Constitutional Court for a ruling in 
the case of whether penal code, section 112 was contrary to or inconsistent with the Constitution of the Kingdom 
of Thailand 2007, section 3 paragraph 2, section 29 and section 45 paragraph 1 and paragraph 2. 

 1. The Reason of the Constitutional Court Ruling

 There was a case of the European Court of Human Rights named Otegi Mondragon v. Spain (no. 
2034/07) on 15 March 2011 which the Court decided that Spanish law on lese majeste was contrary to Human 
Rights norm and liberty of expression. This decision is distinct from Thai Constitutional Court Ruling concerning 
Penal Code, section 112, as indicated in the Constitutional Court Ruling no. 28 - 29/2012. This is because the 
regime of the monarch as the head of the State has had a long history in Thailand, even though Thailand has 
shifted the regime to be constitutional monarchy since 1932, the recent Constitution of the Kingdom of Thailand 
still remains the King as the Head of the State. This demonstrates the reverent adoration and worship of Thai 
people to the King which has been enduring; also, it represents the uniqueness of Thailand that does not appear 
in any other country.

 2. Ruling of the Constitutional Court

 The Constitutional Court held that Penal Code, section 112 was not contrary to or inconsistent with the 
Constitution of the Kingdom of Thailand 2007, section 3 paragraph 2, section 29 and section 45 paragraph 1 and 
paragraph 2. 

V. Conclusion

 Thailand has shifted from the Absolute Monarchy Regime to be Constitutional Monarchy like England 
since 1932 (B.E. 2475). However, the principle of the Absolute Monarchy that “The King can do no wrong.” was 
written in all of the Constitutions of the Kingdom of Thailand since 1932 (B.E. 2475). We have 19 Constitutions. 
The recent Constitution of the Kingdom of Thailand B.E. 2560 (2017), the 20th Constitution still remains the prin-
ciple of the democratic regime of government with the King as Head of State.

 Section 2 “Thailand adopts a democratic regime of government with the King as Head of State.” 
  Section 3 paragraph one “Sovereign power belongs to the people.  The  King  as  Head  of  State  shall 
exercise such power through the National Assembly. The Council of Ministers and the Courts in accordance with 
the provisions of the Constitution.”

 The   Constitutional   Court   performs  the  important  function  of  safeguarding  the  supremacy  of  the 
Constitution, protecting the principle and ideology of the democratic regime of government with the King as Head 
of State as in section 49 of the Constitution of the Kingdom of Thailand B.E. 2560 (2017) 

 Section 49 “No person shall exercise the  rights  or  liberties  to  overthrow  the  democratic  regime  of 
government with the King as Head of the State.

  Any person who has knowledge of an act under paragraph one shall  have  the  right to  petition  to  the 
Attorney-General to submit a motion to the Constitutional Court for an order to cease such act.

  In the case where the Attorney-General orders a refusal to proceed as petitioned or fails to proceed 
within fifteen days as from the date of receiving the petition, the person making the petition may submit the 
petition directly to the Constitutional Court.

 The action under this section shall not prejudice the criminal prosecution against the person committing 
an act under paragraph one.”  

International Short Course On The  Constitution 2017
The Role of the Constitutional Court in Overseeing the Implementation of Ideology and Democracy in a Pluralistic Society

Jakarta - Indonesia, 13 - 17 November 2017

MAHKAMAH KONSTITUSI
REPUBLIK INDONESIA

INDONESIAN
CONSTITUTIONAL COURT



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

131International Short Course on The Constitution 2017

226 SUMMARY AND MINUTES DISCUSSION OF
international Short Course on the Constitution - 2017

 3 The Constitutional Court Ruling No. 15-18/2013 (15-18/2556), this case concerning about the 
constitutionality of amending the  Constitution  of  the  Kingdom  of  Thailand  B.E.  2550  (2007)  regarding  the 
qualifications and selection process  of  the  Senators.   In  this  case,  the Prime  Minister  presented  the  draft 
amendment of the Constitution to the King for his signature before the Constitutional Court Ruling.  However, the 
draft was not signed by His Majesty the King. The Constitutional Court thus held by a majority votes that the 
conduct of deliberations and voting on  the  constitutional  amendment  of  all  respondents  in  this  case  were 
inconsistent with section 122, section 125 paragraph 1 and paragraph 2, section 126 paragraph 3, section 291 
(1), (2) and (4) and section 3 paragraph 2 of the Constitution. The Constitution Court further held by the majority 
votes that the Draft Amendment to the Constitution contained provisions which were in the essence contrary to 
the fundamental principles  and  intents  of  the  Constitution  of  the  Kingdom  of  Thailand  B.E.  2550  (2007), 
constituting acts to enable all the respondents to acquire national government powers by means which were not 
provided under the Constitution of the Kingdom of Thailand B.E. 2550 (2017), and hence a violation of section 
68 paragraph 1 of the Constitution.

  As for the first applicant’s petition for the dissolution of the relevant political parties and the revocation of 
election rights of such political party’s executives, the Constitutional Court held that the prerequisites under 
section 68 paragraph 3 and paragraph 4 of the

Moreover, the Constitutional Court also serves as a judicial body which recognizes and protects the rights and 
liberties of the people and translates into reality with the protection of  rights  and  liberties  by  the  exercise  of 
adjudicative power.

   Since the establishment of the Constitutional Court according to the Constitution of the Kingdom 
of Thailand B.E. 2540 (1997) on 11th April, 1998 until now for 19 years, the Constitutional Court has performed 
its function remarkably well, so it is definitely certain that it will keep its outstanding records in the future. 
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Head of court sessions organization department
Constitutional Chamber of the Supreme Court of the Kyrgyz Republic

Maintenance Diversity under Unitary State: on the example of the Kyrgyz Republic

 According to the Constitution, the Kyrgyz Republic is a unitary state. A unified Constitution operates 
throughout its territory; there is a unified system of supreme bodies of state power and a unified system of 
judicial and constitutional control; the territory of the state is divided into administrative-territorial units.

 The Kyrgyz Republic is a multiethnic  state.  The  resident  population  of  Kyrgyzstan  is  6  million  140 
thousand people. Today representatives of more than 100 nations and nationalities live in peace and harmony 
in Kyrgyzstan. The titular nation, ethnic Kyrgyz make – 73%, the percentage of other ethnic groups is 27% of the 
population of Kyrgyzstan. According to the Constitution, everyone has a freedom to determine and state one’s 
ethnicity. No one can be forced to determine and state his/her ethnicity. 

 Since its independence the country has faced considerable changes in a demographic situation. The 
number of Kyrgyz, Uzbeks, Tajiks, Uyghurs is growing. At the same time, the number of Russians, Ukrainians, 
Byelorussians, Jews and Germans is decreasing. 

 As a result of historical, political, social and economic, migration processes of the last years, Kyrgyzstan 
from the republic with the various ethnic structure of the population, especially urban, is gradually transforming 
into a country with numerical predominance of central Asian ethnic groups. According to the expert demographic 
forecast, such tendency in the change of a ratio of the largest ethnic groups will continue in the future.

 According to the Constitution the state language of the Kyrgyz Republic is the Kyrgyz language and the 
Russian language is used  in  the  capacity  of  an  official  language.  The  Kyrgyz  Republic  ensures  that  the 
representatives of all ethnicities which form the population of Kyrgyzstan have the right to preserve their native 
language as well as creation of conditions for its learning and development.

 It is necessary to note the difference between the state language and the official language. The Kyrgyz 
language as one of the main bases of the statehood of the Kyrgyz Republic functions mandatory in all fields of 
state activity. All official documents of public authorities are enacted in a state language. And in cases provided 
for by law, they are translated into official language and published in two languages. The document in a state 
language is considered the original. It is in order to create the basis for the protection and development of the 
Kyrgyz language and for ensuring its comprehensive and full application in all spheres of public administration, 
the Kyrgyz language has the constitutional status of a state language.

 The Kyrgyz Republic is a secular state. Everyone has the right to confess individually or jointly with other 
persons any religion or not to confess religion.

 The legal basis of regulation of  the  interethnic  relations  was  laid  in  the  Constitution  of  the  Kyrgyz 
Republic back in 1993. 

 Since it acquired its independence, Kyrgyzstan enacted a number of conceptual documents on improve-
ment of the interethnic relations. 

 One of the last such documents is the «the Concept on Strengthening the National Unity and Interethnic 
Relations in the Kyrgyz Republic» approved in 2013 by the Decree of the President of the Kyrgyz Republic. 

 The purpose of  this Concept is  contribution  to  ensuring  national  unity  through  improvement  of  the 
interethnic relations, preservation of cultural heritage and ethnic variety of the country.
 



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

135International Short Course on The Constitution 2017

229SUMMARY AND MINUTES DISCUSSION OF
international Short Course on the Constitution - 2017

 Today  the  participation  of  various  ethnic   communities  in  a  political  life  of  the  country   and  their 
representation in governing bodies a t the  central  and  local  levels is  very  important.  Therefore  the  special 
measures designed to ensure equal opportunities for various groups have been provided by the legislation on 
elections of the Kyrgyz Republic.

 Also  the  state  takes  all   measures  for  ensuring  realization  of  the  principle of  equality  of  citizens 
irrespective of ethnic origin, the relation to religion and also other circumstances when hiring, when replacing 
positions in the state and municipal service and in law enforcement agencies and judicial system.

 In order to fully support the strengthening of the interethnic harmony, civil peace and unity in society the 
Assembly of the people of Kyrgyzstan was formed on the First Kurultai (Gathering) of the people of Kyrgyzstan 
in 1994. Each ethnos has its own representative in the Council of the Assembly.

 Thanks to the work of the Assembly, Kyrgyzstan has all opportunities to build a harmonious society that 
can serve as a model of interethnic harmony and peace for other countries.

 And at the end I would like to note that ensuring interethnic consent and ensuring national unity by 
consolidation of all ethnic communities while preserving cultural heritage and promoting tolerance are the most 
important conditions of maintaining statehood and one of the main conditions of successful development of the 
Kyrgyz Republic.
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Short course speech on "The role of the Constitutional Court in the implementation of ideology and democracy 
in a pluralistic society" in Jakarta

Dear presiding and participants of the course!

 Allow me, on behalf of the Constitutional Council of the Republic of Kazakhstan, to greet you and express 
gratitude to the organizers of the course for the invitation and excellent organization of the work.

 Today's short course is devoted to the current topic. In the modern world, the ideological diversity and the 
democratic nature of the governance regime are among the basic constitutional values of most countries claim-
ing to be a democratic and legal state. They are enshrined in the constitutions of many countries, which establish 
the duty of the state to respect, protect and properly implement them.

 Article 1 of the Constitution of Kazakhstan states that ideological and political diversities are recognized 
in the Republic of  Kazakhstan.

 Recognition of ideological and political diversities presupposes freedom of choice and confession to 
citizens of certain values, but at the same time does not interfere with their voluntary association on the basis of 
common views and ideas. We can talk about a certain degree of conventionality, about the need for ideology or 
a national idea that reflects the interests of the overwhelming majority of citizens. I believe that the central link 
that accumulates all these components of the national idea and ideology is the constitution because it deter-
mines the main directions of the society movement and the states that allow to answer the question: "Where are 
we going? What is our ultimate goal? And how can we achieve it? ".

 First, the Basic Law determines the principles on which the nation is built. Given the universally recog-
nized human values and the requirements of fundamental international documents, the constitution provides for 
such fundamental principles as the supreme value of the human is the person, the equality of people, the prohi-
bition of discrimination against anyone for any motive, the inviolability of property, pluralism of opinions, the 
inalienability of natural rights and freedoms, sovereignty of the citizens and others.

 Secondly, the constitution clearly sets out the goals to which the nation is moving. For example, article 1, 
paragraph 1, of the Basic Law of Kazakhstan stipulates that the Republic shall establish itself as a democratic, 
secular, legal and social state whose highest values are the person, his life, rights and freedoms.

 Third, the Constitution determines how to achieve these high goals. In Kazakhstan, they are directly 
indicated by the fundamental principles of the Republic's activity, stipulated in paragraph 2 of Article 1 of the Con-
stitution, according to which the state policy is being created and implemented, and the main directions of func-
tioning of sovereign Kazakhstan are formed: public consent and political stability, economic development for the 
benefit of the whole people, Kazakhstan's patriotism , The solution of the most important issues of state life by 
democratic methods, including voting at the republican Referendum or in Parliament.

 The bodies of constitutional justice play an important role in protecting and realizing constitutional values. 
Through the constitutional control, they act as their "custodians" and are an effective guarantor of the functioning 
of the country's legislation and ultimately of law enforcement, within constitutional and legal matter.

 In the practice of the Constitutional Council of Kazakhstan, a number of appeals have been related to the 
subject of discussions of this symposium.

 In 2002, on the appeal of the Head of State, the Constitutional Council considered the Law on Political 
Parties adopted by the Parliament for compliance with the Constitution. In its decision, the Constitutional Council 
noted that the right to freedom of association in political parties is a collective right that is exercised by citizens 
of the Republic jointly and at the personal choice of each of them. Participation in the activities of political parties, 
as well as activities of political parties, should not violate the human rights and freedoms guaranteed by the Con-
stitution. Equally, like membership in any political party, it does not relieve a citizen of the Republic from perform-
ing constitutional duties.
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The Role of the Constitutional Court in Overseeing the Implementation of Ideology and Democracy in a Pluralistic Society

Jakarta - Indonesia, 13 - 17 November 2017

MAHKAMAH KONSTITUSI
REPUBLIK INDONESIA

INDONESIAN
CONSTITUTIONAL COURT

 The Constitutional Council has repeatedly considered the issues of legislative regulation of the status of 
religions and the right to freedom of religion. As noted in his decisions, the secular nature of the state, as provid-
ed by Article 1 (1) of the Constitution, implies the separation of religion from the state. According to Article 14 of 
the Constitution, all are equal before the law, which, in the context of the subject of research, implies the equality 
of all religions and religious associations before the law, preventing any religions and religious associations from 
giving any advantages to others and prohibiting discrimination based on religion, beliefs or for any other 
reasons.

 As the society develops further, in the implementation of international legal norms and the purification of 
the national legal system from the rudiments of the totalitarian past by eliminating the inevitable inconsistencies 
and contradictions in the legislation, , Kazakhstan pursues a policy of gradual liberalization and democratization 
of the mechanism of state administration and strengthening of guarantees for the protection of rights and free-
doms of citizens as the supreme value of the state.

 To this end, in our country at the beginning of this year, the next constitutional reform was carried out, the 
essence of which is the redistribution of certain powers of the Head of State between the Parliament and the 
Government with the strengthening of the independence and responsibility of the latter, the democratization of 
the political system as a whole, and the modernization of instruments for protecting the foundations of the consti-
tutional system.

 referendum or to the Parliament. This norm establishes a list of especially protected constitutional values 
that can not be changed in any cases, even by revising the Basic Law itself. These include: the independence 
of the state, the unitarity and territorial integrity of the Republic, the form of its governance, as well as the afore-
mentioned fundamental principles of the Republic's activities laid down by the Founder of Independent Kazakh-
stan, the First President of the Republic of Kazakhstan and his status.

 To ensure the inviolability of these constitutional provisions in the conduct of constitutional reforms in the 
future, a mandatory constitutional review mechanism has been introduced. This is due to the fact that if there are 
structures at the legislative and subordinate levels (the prosecutor's office, judicial authorities, etc.) that follow 
the observance of the above constitutional principles in the law-making and law enforcement process, then there 
was no such special mechanism at the constitutional level. Now it is entrusted to the Constitutional Council, 
which will give an opinion on whether the amendments to the Constitution of the country do not infringe on the 
values noted. Such experience is known to exist in many foreign countries.

At the initiative of the Head of State, Article 73 (4) of the Constitution was excluded, which provided for the right 
of the President of the Republic to object to the decision of the Constitutional Council and regulated the proce-
dure and consequences of their consideration. The adopted decision aimed at strengthening the Constitutional 
Council, increases the responsibility and tightens the requirements for the activity of the body of constitutional 
control. As many foreign experts note, with these constitutional amendments, the Constitutional Council of 
Kazakhstan is now, by its competence, the Constitutional Council of Kazakhstan is now, by its competence, 
equal to the constitutional courts of a number of European countries.

 I think that this conference will help all of us to better understand the existing problems, exchange posi-
tive experiences and outline ways of further work to ensure the inviolability of the fundamental constitutional 
values of our countries.

Thank you for attention.
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Pendahuluan 
 
 Ketika berbicara tentang konstitusionalisme, maka kita berbicara pada spektrum persoalan 
yang sangat luas, tidak saja tentang hukum dan legalitas tetapi juga berbicara tentang politik, 
kekuasaan, perubahan sosial serta landasan teori atau filsafat dalam bernegara. Konstitusionalitas 
tidak sama dengan legalitas. Jika legalitas hanya berkaitan dengan aspek ketaatan pada peraturan 
dan norma hukum, maka konstitusionalitas berkaitan dengan filsafat, hukum, politik dan 
masyarakat dalam satu kesatuan.  
 Konstitusionalisme tidak menempatkan konstitusi pada menara gading, tetapi menempatkan 
konstitusi yang harus bersentuhan dengan aspek sosial dan politik dan seringkali harus menerima 
kompromi dengan kenyataan-kenyataan sosial ketika konstitusi itu diterapkan. Sangat berbeda 
dengan hukum pidana yang sangat legalistik, konstitusi seringkali berkompromi dengan kondisi 
sosial politik yang melingkupinya, karena tegaknya konstitusi membutuhkan legitimasi, yaitu 
penerimaan rakyat atas implementasi konstitusi. Dengan demikian memahami konstitusi tidak 
cukup hanya dengan memahami teks konstitusi tetapi juga harus memahami filsafat, idiologi, 
politik serta masyarakat, sehingga memberi ketajaman dalam menafsirkan konstitusi.  
 Putusan kontroversial Hakim Marshal Ketua Mahkamah Agung Amerika Serikat dalam 
kasus Merbury Vs Madison tahun 1803 yang menjadi tonggak dimulainya juducial review adalah 
salah satu contoh penafsiran konstitusi yang sangat progresif, tidak kaku dan berani. Hakim 
Marshal tidak berpegang pada aspek legalitas semata tetapi pada masa depan negara hukum dan 
konstitusionalisme Amerika Serikat untuk masa-masa selanjutnya.  
 Pada kesempatan topik kali ini, kita akan mendiskusikan bagaimana konstitusionalisme 
berinteraksi dengan hukum, politik dan kekuasaan serta masyarakat baik pada tahap pembentukan 
maupun pada tahap implementasi dalam kehidupan bernegara.  
 
Konstitusionalisme 
 
 Konstitusi dapat dibagi dalam dua tingkat yaitu pada tingkat pertama berupa teks konstitusi 
yang pada umumnya tertulis yang akan disebut sebagai teks otoritatif dan pada tingkat kedua, yaitu 
ketika konstitusi dilaksanakan dalam kehidupan bernegara secara konkrit. Teks otoritatif bersifat 
tetap, tidak berubah, stabil dan kaku kecuali teks itu diubah oleh lembaga yang berwenang. Teks 
konstitusi pada umumnya memuat rumusan dasar dan tujuan pembentukan negara, pembentukan 
organ-organ negara yang menyelenggarakan kekuasaan negara beserta kekuasaan dan 
wewenangnya masing-masing, jaminan hak-hak asasi warga negara, serta hubungan antara organ 
negara dan warga negara. Teks otoritatif diperdebatkan, dirumuskan dan ditulis oleh para 
perumusnya (founding fathers) dengan maksud untuk menjadi dasar dan petunjuk dalam 
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penyelenggaraan negara untuk mencapai tujuan negara pada pada umumnya berlaku dalam jangka 
panjang bahkan diharapkan sampai ke generasi-generasi bangsa selanjutnya.  
 Lahirnya teks otoritatif dapat melalui berbagai cara, antara lain melalui kesepakatan para 
founding fathers, perumusan oleh badan perwakilan rakyat, atau perumusan oleh badan perwakilan 
rakyat kemudian diikuti permintaan persetujuan langsung oleh rakyat, pemberian oleh negara 
kolonial atau bahkan dipaksakan oleh pemenang perang. Sejak pada tingkat pertama perumusan 
teks otoritatif itu, pengaruh politik, kekuasaan, serta situasi sosial dan kondisi suatu bangsa sangat 
memengaruhi lahirnya teks otoritatif itu. 
 Konstitusi sebagai teks otoritatif hanya memuat hal-hal yang umum dan tidak mungkin 
mengatur segala aspek kehidupan negara secara detail sehingga dengan mudah setiap persoalan 
yang dihadapi dapat langsung merujuk pada teks yang ada. Oleh karena itu teks otoritatif itu 
membetuhkan perumusan lebih lanjut dalam berbagai norma undang-undang dan segala peraturan 
di bawahnya, kebijakan pemerintah serta dalam berbagai putusan pengadilan. Pada posisi inilah 
konstitusi berada pada tingkat kedua. Pada tingkat ini terjadi perbedaan dan perdebatan atas makna 
dari satu teks otoritatif yang sama. Perbedaan sangat mungkin terjadai karena perbedaan dalam 
memahami teks otoritatif yang disebabkan oleh perbedaan kepentingan, latar belakang sosial 
budaya serta perbedaan kepentingan antara satu kelompok warga bangsa dengan kelompok yang 
lainnya. Bahkan perbedaan dapat terjadi diantara perumus konstitusi karena konstitusi hanya 
memuat kesepakatan-kesepatan umum saja yang tidak menuliskan hal-hal detail. Tradisi perumusan 
kebijakan negara di bawah konstitusi yang selalu merujuk pada konstitusi pada tingkat kedua inilah 
yang disebut tradisi konstisionalisme.  
 Konstitusi pada tingkat kedua ini dipahami beragam, memiliki banyak makna dan penafsiran 
yang sangat dipengaruhi oleh situasi politik, maupun kondisi masyarakat yang berubah atau 
berbeda-beda dari waktu ke waktu atau dari satu kelompok masyarakat dengan kelompok yang 
lainnya. Konstitusi menjadi jangkar yang mengikat gerak dan kebebasan pembentukan kebijakan 
negara dalam batas-batas tertentu karena adanya pengaruh sosial dan politik pada kurun waktu 
tertentu. Dengan demikian teks otoritatif konstitusi dapat ditafsirkan dalam berbagai makna pada 
situasi atau keadaan yang berbeda dalam batas-batas tertentu. Pada tingkat ini pula konstitusi 
menjadi tidak steril dari politik, kekuasaan serta kondisi kehidupan sosial yang berubah. Seperti 
digambarkan oleh Ferejohn, konstitusionalisme dalam praktik adalah suatu proses interpretasi 
dalam masyarakat, yang dilakukan anggota-anggotanya sebagai bagian dari kekuasaan politik dan 
secara bersama-sama mencari untuk menentukan apa yang dimungkinkan atau dipersyaratkan oleh 
konstitusi atas persoalan tertentu. Dengan demikian, konstritusionalisme harus dipahami sebagai 
interpretasi budaya atau sejarah, termasuk teks, yang dalam hal ini makna konstitusi bergantung 
pada konteks penerapannya. 
 Oleh karena itu, secara umum dapat dinyatakan bahwa konstitusionalisme adalah tradisi atau 
kebiasaan penyelenggaraan kehidupan negara yang selalu berpedoman dan merujuk pada konstitusi. 
Konstitusionalisme merupakan ajaran yang menempatkan konstitusi pada posisi yang supreme atau 
hukum tertinggi yang berlaku di suatu negara (the supreme law of the land). 
 
Demokrasi dan Konstitusi 
 
 Secara singkat demokrasi dapat dimaknai sebagai pemerintahan yang berkedaulatan rakyat 
yaitu pemerintahan oleh rakyat, dari rakyat dan untuk rakyat. Demokrasi modern lahir akibat 
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penyelenggaraan pemerintahan despotik oleh para raja yang memiliki kekuasaan absolut yang 
menentukan segala hukum dan kebijakan negara, tanpa melibatkan rakyat. Bahkan rakyat seperti 
menjadi objek dan tidak memiliki hak dalam menentukasn jalannya pemerintahan dan negara. 
Pemerintahan demokrasi memberi digniti kepada rakyat sesuai hak-haknya yang dibawa sejak lahir 
yang biasa disebut hak asasi manusia dan negara memberikan jaminan, penghormatan dan 
perlindungan atas hak-hak asasi mansia.  
 Paling tidak, terdapat sebelas prinsip demokrasi yang dapat dikemukakan di sini, yaitu : 
kedaulatan rakyat, pemerintahan berdasarkan persetujuan dari yang diperintah, kekuasaan 
mayoritas, jaminan hak-hak minoritas, jaminan hak asasi manusia, pemilihan yang bebas dan jujur, 
persamaan di depan hukum, proses hukum yang jujur, pembatasan pemerintahan secara 
konstitusional, pluralisme sosial, ekonomi, dan politik; serta nilai-nilai toleransi, pragmatisme, 
kerjasama dan mufakat (Lihat Hamdan Zoelva, 2016 : 191). Urofsky, mengidentifikasi adanya 
sebelas prinsip demokrasi, yaitu : konstitusionalisme, pemilihan demokratis, federalisme, negara 
bagian dan pemerintahan lokal, pembentukan undang-undang, peradilan yang independen, 
kekuasaan presiden, peranan media, peranan kelompok penekan, hak publik untuk mengetahui, 
melindungi hak minoritas, kontrol sipil atas militer (Jimli Ashshidieqie, 2006 : 25-28). 
 Demokrasi lahir dari liberalisme dan jaminan kebebasan individu melalui pengakuan, 
jaminan serta perlindungan hak-hak asasi manusia. Demokrasi menjamin digniti seseorang sebagai 
manusia yang melekat hak-haknya sejak lahir, sehingga demokrasi dalam proses pemilihan 
pemimpin  memberi ruang pada kekuasaan oleh mayoritas (rule by majority). Oleh karena itu, 
demokrasi tanpa konstitusi dapat melahirkan tirani mayoritas atas minoritas karena salah satu 
prinsip demokrasi adalah pengaturan oleh mayoritas (majority rule). Sebaliknya konstitusi tanpa 
demokrasi melahirkan tirani kekuasaan atas nama hukum dan konstitusi, karena pada dasarnya 
negara (pemerintah) selalu menjadikan legitimasi hukum dan konstitusi sebagi alasan pembenar 
atas setiap kebijaknnya walaupun bertentangan dengan kehendak rakyat. Demokrasi adalah rule by 
mayority dan memberi kebebasan mengatur atas nama mayoritas sementara konstitusi membatasi 
kebebasan, karena itu lahir prinsip demokrasi konstitusional (constitutional democracy) yaitu 
demokrasi yang dibatasi oleh konstitusi untuk menghindari demokrasi berubah menjadi tirani oleh 
mayoritas. 
 Pada sisi lain, untuk menghindari lahirnya hukum dan konstitusi yang melanggar prinsip-
prinsip demokrasi, proses pembentukan hukum, konstitusi dan segala kebijakan negara harus 
memperhatikan jaminan dan hak kekebasan manusia, harus dibentuk melalui proses yang 
transparan, mendengarkan pendapat rakyat, mengolsuntasikan dengan rakyat, dapat diawasi dan 
dikontrol oleh rakyat serta memberi wewenang kepada pengadilan untuk membatalkan segala 
undang-undang dan peraturan yang bertentangan dengan prinsip demokrasi.  
 Dengan hubungan timbal balik dan saling mlengkapi antara konstitusi dan demokrasi, maka 
segala kebijakan dan tindakan pemerintah mendapatkan legitimasi, baik legitimasi konstitusi 
maupun legitimasi rakyat.       
  
Konstitusi dan Perubahan Sosial  
 
 Perubahan sosial adalah hukum alam yang tidak bisa dihindari. Apabila hukum tidak bisa 
menjawab perubahan-perubahan sosial yang ada maka hukum kehilangan ruhnya dan kehilangan 
legitimasi. Bahkan ketika hukum yang mapan tidak lagi sanggup mengatasi dan memberi solusi 
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keadilan pada rakyat pada masa dan situasi situasi akan muncul sikap ketidakpatuhan sosial pada 
aturan dan hukum yang mapan sehingga lahir apa yang disebut social disobidience (ketidakpatuhan 
sosial). Ketika muncul social disobience tatanan yang semula mapan dan teratur, tiba-tiba menjadi 
kacar, berantakan dan kemudian akan lahir tatanan hukum baru dengan norma dan aturan yang 
baru. Begitu proses lahir dan berkahirnya berbagai gerakan revolusi di seluruh dunia, yang dari 
revolusi itu melahirkan tatanan sosial dan norma yang baru. Oleh karena itu, daripada lahir sikap 
social disobidience yang akan terus melahirkan revolusi dan perubahan sosial yang mengancam 
ketistabilan kehidupan dan kekacauan, maka hukum dan konstitusi harus menyesuikan diri dengan 
perkembangan dan perubahan sosial yang ada sehingga hukum harus dapat diubah atau ditafsirkan 
agar tetap memperoleh legitimasi. 
 Demikian halnya dengan konstitusi sebagai teks otoritatif tertulis, tidak mungkin dapat 
menjawab seluruh persoalan kehidupan kenegaraan dari waktu ke waktu. Teks konstitusi 
memerlukan perubahan atau penafsiran yang dapat menjawab konteks sosial politik yang terjadi. 
Jika tidak, maka konstitusi kehilangan legitimasi dan tidak dapat mengatasi kehidupan masyarakat 
yang berubah. 
 
Konstitusi dan Kekuasaan 
 
 Dalam situasi masyarakat yang kacau dan tidak stabil, tidak dapat dihindari peran kekuasaan 
dan politik menjadi lebih besar sehingga pada saat itulah ancaman atas konstitusionalisme bisa 
terjadi. Salah contoh pengalaman Indonesia yang dapat dikemukakan di sini adalah ketika 
kekacauan politik yang terjadi di Indonesia pada akhir tahun 1950an, masa pemerintahan Presiden 
Soekarno, dengan alasan untuk menegakkan ketertiban sosial dan menyelamatkan negara, Presiden 
Soekarno mengeluarkan Dektrit Presiden yang terkenal dengan Dektrit Presiden 5 Juli 1959 yang 
membatalkan konstitusi yang sedang berlaku dan menggantinya dengan konstitusi yang lain dan 
membubarkan lembaga pembentuk konstitusi yang dibentuk dari hasil pemilihan oleh rakyat yang 
pada saat itu sedang bertugas membentuk konstitusi. Demikian juga pada akhir tahun 1966 sampai 
pada tahun 1967 terjadi kekacauan politik dan perubahan sosial yang cepat, sehingga melahirkan 
tatanan kehidupan tatanan sosial yang baru yang dikenal dengan istilah masa Orde Baru. Hal yang 
hampir sama terjadi pada tahun 1998-1999 di Indonesia tatanan sosial yang kacau selalu melahirkan 
keadaan-keadaan baru dan ketika itu peran politik dan kekuasaan menjadi sangat menonjol daripada 
hukum dan konstitusi.  
 Hukum dan konstitusi efektif berlaku ketika kehidupan sosial dan politik yang aman, damai 
dan tertib. Sebaliknya ketika kehidupan sosial politik yang kacau maka politik dan kekuasaan 
justeru menjadi lebih menonjol. Walaupun dalam banyak hal, norma konstitusi tetap dipergunakan 
untuk mengatasi berbagai perubahan yang cepat dalam masyarakat, karena konstitusi pada 
umumnya menjadi alat untuk mendapat legitimasi. Oleh karena itu dapat dikatakan bahwa semakin 
mapan dan tertib suatu negara, maka peran konstitusi dan hukum semakin besar dan dipercaya 
untuk menyelesaikan segala persoalan kenegaraan, tetapi pada saat perubahan sosial yang cepat, 
justeru peran kekuasaan dan politik lebih menonjol dari peran hukum dan konstitusi. Walaupun 
demikian, konstitusi dan prinsip konstitusionalisme tetaplah menjadi sumber legitimasi 
pemerintahan.  
 Dalam kondisi situasi sosial yang sedang berubah itulah, dalam teori hukum dikenal 
keadilan transisional, yaitu keadilan dalam masa transisi yang dapat saja berbeda dengan keadilan 
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dalam situasi yang mapan. Pada kondisi yang kacau dan masyarakat yang berubah cepat, hukum 
tetap ingin memberikan perannya dalam menyelesaikan persoalan sosial, tetapi tidak cukup dengan 
norma-noma hukum yang lama yang sudah mapan karena berbagai tuntututan perubahan hal-hal 
yang baru sehingga diperkenalkan keadilan transisional yang sekedar memberi rasa keadilan dalam 
masa transisi. Seringkali dalam masa ini, kompromi-kompromi pilitik justeru lebih efektif 
menyelsaikan masalah dan mendapat legitimasi kuat daripada hukum yang ditegakkan secara ketat.   
  
Penafsiran Konstitusi             
 
 Konstitusionalisme dan penafsiran konstitusi tidak bisa dipisahkan. Di negara-negara yang 
menganut tradisi konstitusionalisme, setiap kebijakan negara selalu merujuk pada konstitusi. Partai 
politik bersama pemerintah yang berkuasa dalam membentuk undang-undang atau kebijakan apa 
pun selalu menjadikan konstitusi sebagai rujukan kebijakan dan konstitusi menjadi sumber 
legitimasi kebijakan pemerintah. Pada sisi lain, partai oposisi, kelompok kepentingan serta 
akademisi yang tidak setuju dengan kebijakan pemerintah juga akan selalu merujuk pada konstitusi 
untuk mendelegitimasi kebijakan pemerintah menilai apakah kebijakan-kebijakan itu tepat atau 
tidak dari perspektif konstitusi. Konstitusi menempati posisi sentral dalam negara yang menganut 
tradisi konstitusionalisme, sehingga cara memahami dan menafsirkan konstitusi menjadi sangat 
penting.  
 Seperti telah diuraikan sebelumnya, norma konstitusi tidak hanya dapat dipahami dari teks 
tertulis, tetapi harus juga digali dan ditelusuri dari apa yang ada dibalik teks atau bahkan teks tidak 
menjangkaunya. Cara pemahaman inilah yang disebut sebagai metode interpretasi konstitusi. 
Perbedaan pilihan metode interpretasi dapat melahirkan perbedaan pandangan atas suatu isu 
konstitusional yang sedang dihadapi.  
 Dalam kajian hukum tatanegara, seperti yang dikemukakan oleh Ziyad Motala, terdapat dua 
kelompok besar model penafsiran konstitusi yaitu metode interpretivist dan metode non-
interpretvist (Ziyad Motala, 2002 : 17).  Penafsiran interpretivist atau dapat juga dikelompokkan 
sebagai penafsiran beckward-looking adalah metode penafsiran yang lebih formalistik dengan 
konstruksi yang ketat mengenai teks konstitusi. Metode ini hanya mempertimbangkan bahan-bahan 
yang terbatas pada teks dan sejarah lahirnya atau original intent. Metode ini sangat formalistik dan 
teknikal serta mendelegitimasi setiap metode interpretasi yang berhubungan dengan sumber lain 
selain teks konstitusi dan dokumen sejarahnya yang membuktikan kehendak dari pembuatnya. 
Metode penafsiran yang dapat dimasukan dalam kelompok ini yaitu penafsiran berdasarkan makna 
bahasa, gramatika, sistematik, berdasarkan original intent serta preseden. Metode ini melahirkan 
cara pandang konstitusi yang legalistik dan kaku dan termasuk kelompok yang dikenal dengan 
kelompok judicial restrain dan memliki pandangan yang dianggap konservatif. 
 Sedangkan metode penafsiran non-interpretivist atau dapat juga dikelompokkan sebagai 
metode penafsiran forward-looking, tidak hanya membatasi diri pada teks dan original intent serta 
sejarah lahirnya teks. Tetapi metode ini memperluas penafsiran konstitusi pada nilai-nilai dan 
sumber di luar teks dan sejarah lahirnya teks misalnya teori dalam bidang filsafat moral suatu 
bangsa, hak asasi manusia, dan berbagai teori mengenai kehendak masyarakat atau tujuan sosial. 
Metode ini sering dikelompokkan sebagai pendekatan konstitusi yang hidup, memberi makna 
konstitusi berdasarkan konteks waktu dan kemanfaatannya ketika diterapkan. Hal yang menjadi 
fokus dalam metode interpretasi ini, di samping pada teks dan oriniginal intent, juga pada keperluan 
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dalam situasi yang mapan. Pada kondisi yang kacau dan masyarakat yang berubah cepat, hukum 
tetap ingin memberikan perannya dalam menyelesaikan persoalan sosial, tetapi tidak cukup dengan 
norma-noma hukum yang lama yang sudah mapan karena berbagai tuntututan perubahan hal-hal 
yang baru sehingga diperkenalkan keadilan transisional yang sekedar memberi rasa keadilan dalam 
masa transisi. Seringkali dalam masa ini, kompromi-kompromi pilitik justeru lebih efektif 
menyelsaikan masalah dan mendapat legitimasi kuat daripada hukum yang ditegakkan secara ketat.   
  
Penafsiran Konstitusi             
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legitimasi kebijakan pemerintah. Pada sisi lain, partai oposisi, kelompok kepentingan serta 
akademisi yang tidak setuju dengan kebijakan pemerintah juga akan selalu merujuk pada konstitusi 
untuk mendelegitimasi kebijakan pemerintah menilai apakah kebijakan-kebijakan itu tepat atau 
tidak dari perspektif konstitusi. Konstitusi menempati posisi sentral dalam negara yang menganut 
tradisi konstitusionalisme, sehingga cara memahami dan menafsirkan konstitusi menjadi sangat 
penting.  
 Seperti telah diuraikan sebelumnya, norma konstitusi tidak hanya dapat dipahami dari teks 
tertulis, tetapi harus juga digali dan ditelusuri dari apa yang ada dibalik teks atau bahkan teks tidak 
menjangkaunya. Cara pemahaman inilah yang disebut sebagai metode interpretasi konstitusi. 
Perbedaan pilihan metode interpretasi dapat melahirkan perbedaan pandangan atas suatu isu 
konstitusional yang sedang dihadapi.  
 Dalam kajian hukum tatanegara, seperti yang dikemukakan oleh Ziyad Motala, terdapat dua 
kelompok besar model penafsiran konstitusi yaitu metode interpretivist dan metode non-
interpretvist (Ziyad Motala, 2002 : 17).  Penafsiran interpretivist atau dapat juga dikelompokkan 
sebagai penafsiran beckward-looking adalah metode penafsiran yang lebih formalistik dengan 
konstruksi yang ketat mengenai teks konstitusi. Metode ini hanya mempertimbangkan bahan-bahan 
yang terbatas pada teks dan sejarah lahirnya atau original intent. Metode ini sangat formalistik dan 
teknikal serta mendelegitimasi setiap metode interpretasi yang berhubungan dengan sumber lain 
selain teks konstitusi dan dokumen sejarahnya yang membuktikan kehendak dari pembuatnya. 
Metode penafsiran yang dapat dimasukan dalam kelompok ini yaitu penafsiran berdasarkan makna 
bahasa, gramatika, sistematik, berdasarkan original intent serta preseden. Metode ini melahirkan 
cara pandang konstitusi yang legalistik dan kaku dan termasuk kelompok yang dikenal dengan 
kelompok judicial restrain dan memliki pandangan yang dianggap konservatif. 
 Sedangkan metode penafsiran non-interpretivist atau dapat juga dikelompokkan sebagai 
metode penafsiran forward-looking, tidak hanya membatasi diri pada teks dan original intent serta 
sejarah lahirnya teks. Tetapi metode ini memperluas penafsiran konstitusi pada nilai-nilai dan 
sumber di luar teks dan sejarah lahirnya teks misalnya teori dalam bidang filsafat moral suatu 
bangsa, hak asasi manusia, dan berbagai teori mengenai kehendak masyarakat atau tujuan sosial. 
Metode ini sering dikelompokkan sebagai pendekatan konstitusi yang hidup, memberi makna 
konstitusi berdasarkan konteks waktu dan kemanfaatannya ketika diterapkan. Hal yang menjadi 
fokus dalam metode interpretasi ini, di samping pada teks dan oriniginal intent, juga pada keperluan 
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dan kemanfaatan bagi masyarakat ketika konstitusi itu diterapkan sehingga yang diutamakan adalah 
legitimasi dan dukungan sosial atas makna konstitusi. Metode ini dapat juga disebut open-ended 
experiential approach sehingga menjadi sangat progresif. Metode penafsiran yang masuk pada 
kelompok ini terdiri dari penafsiran teleologis serta metode penafsiran yang berdasarkan pada 
tujuan dan kemanfaatan hukum. Para penganut kelompok ini lebih progresif dalam menafsirkan 
konstitusi dan masuk dan kelompok yang biasa dikenal dengan kelompok judicial activism.  
 Bagi para penganut judicial activism hubungan antara konstitusi dan politik sangat 
berhimpitan sehingga penafsiran konstitusi sangat mungkin dipengarhi oleh pandangan publik dan 
cita politik yang hendak dibangun dan lebih khusus lagi pada idiologi dan cita politik yang melekat 
pada para hakim konstitusi yang memutuskan perkara, sedangkan judicial restrain akan selalu 
membatasi diri dan menghindar dari pengaruh politik dan tekanan publik. 
 
Peradilan Konstitusi Sebagai Pengawal Konstitusionalisme 
 
 Kekuasaan yang diberikan kepada negara (organ negara) oleh konstitusi, seringkali 
disalahgunakan oleh pemegang kekuasaan. Kepentingan rakyat kadang diabaikan, bahkan atas 
nama konstitusi pemegang kekuasaan negara dapat menindas rakyat. Padahal kekuasaan negara 
harus diselenggarakan sesuai dengan kehendak rakyat dan untuk kepentingan rakyat. Inilah yang 
seringkalki menjadi masalah dalam penyelenggaraan negara. Oleh karena itu, untuk mencegah 
terjadinya penyalahgunaan kekuasaan atau untuk meluruskan arah kebijakan negara, selain melalui 
kesadaran konstitusional, harus pula ada organ negara yang mengawal norma konstitusi agar 
konstitusi benar-benar dilaksanakan dan ditaati dalam praktik penyelenggaraan negara. 
 Hampir semua negara demokrasi dan negara hukum modern menyediakan mekanisme untuk 
mengawal konstitusi sesuai kebutuhan dan pilihannya masing-masing. Sebahagian negara karena 
kebutuhan dan sesuai dengan sistem hukum yang dianutnya membentuk organ khusus untuk 
mengawasi jalannya negara agar sesuai dengan kehendak yang termuat dalam konstitusi. Organ 
negara yang khusus tersebut dapat berupa suatu lembaga peradilan konstitusi atau lembaga lainnya 
yang bukan dalam bentuk lembaga peradilan. Di banyak negara yang menganut sistem kontinental 
membentuk lembaga peradilan konstitusi tersendiri misalnya di Indonesia, Jerman, Korea Selatan 
dan lain-lain, sementara di negara yang menganut tradisi hukum Ango-Amerika peradilan konstitusi 
berada dalam peradilan umum atau di Mahkamah Agung misalnya di Amerika Serikat. Di beberapa 
negara tertentu membentuk badan atau dewan yang khusus untuk meninjau konstitusionalitas 
undang-undang, misalnya di Peracis dikenal Dewan Konstitusi, di China membentuk organ khusus 
dalam lembaga Kongres Rakyat China serta di Afghanistan mengenal Komisi Pengawas 
Implementasi Konstitusi. Jadi, organ yang mengawasi ketaatan dalam pelaksanaan konstitusi 
selalau ada pada negara-negara modern, terlebih di negara-negara demokrasi.  
 Jika ditelusuri sejarah lahirnya gagasan perlunya lembaga peradilan untuk mengawal 
konstitusi, tidak bisa dipelapaskan dari pengalaman dalam pengujian UU oleh Mahkamah Agung 
Amerika Serikat dalam kasus Marbury Vs Madison pada tahun 1803. Melalui kasus itu doktrin 
judicial review oleh lembaga peradilan mulai dikembangkan. Dalam kasus tersebut Mahkamah 
Agung Amerika Serikat membatalkan ketentuan dalam Undang-Undang Kehakiman (Judiciary Act 
1789) karena dinilai bertentangan dengan konstitusi Amerika Serikat. Putusan itu sendiri pada 
dasarnya keluar dari kelaziman yaitu melanggar prinsip pemisahan kekuasaan yang dianut Amerika 
Serikat yaitu seharusnya wewenang pembentukan dan pembatalan UU ada di tangan legislatif 
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(Congress). Putusan tersebut didasarkan pada doktrin negara hukum, dimana konstitusi harus 
ditempatkan sebagai hukum tertinggi dan para hakim konstitusi bersumpah untuk menegakkan 
konstitusi. Dari kasus tersebut berkembang ide pembentukan Mahkamah Konstitusi oleh para 
akademisi seperti yang dikemukakan oleh Hans Kelsen (Austria), yang hingga sekarang berediri 
berbagai peradilan konstitusi di seluruh dunia.  
 Pada masa sekarang ini, peradilan konstitusi - baik yang terpisah dari peradilan umum 
ataupun yang tergabung dalam peradilan umum - pada akhirnya menjadi tumpuan untuk mengawal 
prinsip negara yang menganut konstitusionalisme. Peran lembaga peradilan konstitusi, para hakim 
konstitusi serta seluruh organ yang ada di dalamnya menjadi sangat penting untuk menegakkan 
prinsip konstitusionalisme. Untuk menjamin agar lembaga ini dapat menegakan konstitusi secara 
benar, maka dibutuhkan beberapa prinsip yang harus dilaksanakan, yaitu : i) Lembaga peradilan 
konstitusi harus dijamin oleh konstitusi sendiri sebagai lembaga peradilan yang independen. Jika 
tidak ada jaminan independensi, lembaga ini cenderung dimanfaatkan untuk legitimasi kekuasaan 
politik sehingga politik berada di atas hukum. ii) Selain jaminan konstitusi, para hakim konstitusi 
harus independen pula, tidak berafiliasi dengan partai politik atau berafiliasi atau berada di bawah 
pengaruh organ negara yang lainnya. iii) Para hakim konstitusi harus menguasai dan memahami 
konstitusi secara benar, mendapatkan jaminan keamanan dan jaminan hidup yang layak dan 
memadai, serta tidak dapat diberhentikan dalam jabatannya dengan mudah,  serta iv) Peradilan 
konstitusi harus memiliki berbagai perangkat yang memperkuat indepndensi peradilan konstitusi 
termasuk peranan pegawai dan peneliti di Mahkamah Konstitusi.  
 Independensi peradilan konstitusi pada umumnya dapat terganggu atau justeru menjadi tidak 
independen jika peradilan konstitusi berada dibawah kekuasaan atau organ politik, atau para 
hakimnya didominasi oleh partisan atau anggota partai politik tertentu. Oleh karena itu komposisi 
hakim konstitusi harus mencerminkan berbagai kelompok atau aliran yang ada dalam masyarakat 
dan tidak hanya diduduki atau satu kelompok tertentu. 
 
 

——————OOOOooooOOOO—————   
 
 

   
  
  
     



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

149International Short Course on The Constitution 2018

Proceeding
International Short Course 2018

The Contitutional Court and Contitutionalism in Potlitical Dynamics 18

International Short Course 2018

The Contitutional Court and Contitutionalism in Potlitical Dynamics 8

 
7 

 

(Congress). Putusan tersebut didasarkan pada doktrin negara hukum, dimana konstitusi harus 
ditempatkan sebagai hukum tertinggi dan para hakim konstitusi bersumpah untuk menegakkan 
konstitusi. Dari kasus tersebut berkembang ide pembentukan Mahkamah Konstitusi oleh para 
akademisi seperti yang dikemukakan oleh Hans Kelsen (Austria), yang hingga sekarang berediri 
berbagai peradilan konstitusi di seluruh dunia.  
 Pada masa sekarang ini, peradilan konstitusi - baik yang terpisah dari peradilan umum 
ataupun yang tergabung dalam peradilan umum - pada akhirnya menjadi tumpuan untuk mengawal 
prinsip negara yang menganut konstitusionalisme. Peran lembaga peradilan konstitusi, para hakim 
konstitusi serta seluruh organ yang ada di dalamnya menjadi sangat penting untuk menegakkan 
prinsip konstitusionalisme. Untuk menjamin agar lembaga ini dapat menegakan konstitusi secara 
benar, maka dibutuhkan beberapa prinsip yang harus dilaksanakan, yaitu : i) Lembaga peradilan 
konstitusi harus dijamin oleh konstitusi sendiri sebagai lembaga peradilan yang independen. Jika 
tidak ada jaminan independensi, lembaga ini cenderung dimanfaatkan untuk legitimasi kekuasaan 
politik sehingga politik berada di atas hukum. ii) Selain jaminan konstitusi, para hakim konstitusi 
harus independen pula, tidak berafiliasi dengan partai politik atau berafiliasi atau berada di bawah 
pengaruh organ negara yang lainnya. iii) Para hakim konstitusi harus menguasai dan memahami 
konstitusi secara benar, mendapatkan jaminan keamanan dan jaminan hidup yang layak dan 
memadai, serta tidak dapat diberhentikan dalam jabatannya dengan mudah,  serta iv) Peradilan 
konstitusi harus memiliki berbagai perangkat yang memperkuat indepndensi peradilan konstitusi 
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Can the Constitutional Court Be Free from Politics?1

Aidul Fitriciada Azhari2

A. Introduction 

According to universal principle of judicial independence, the Constitutional Court should be 
free from politics. It can be seen in several international documents, such as the Universal Declaration 
of Human Rights (UDHR), the International Covenant on Civil and Political Rights (ICCR), the 
Bangalore Principles of Judicial Conduct (2002) and Mt. Scopus International Standards of Judicial 
Independence (2008). Based on UDHR and ICCPR, the independent and impartial tribunal are 
fundamental values of human rights. Furthermore, The Bangalore Principles state that “a competent, 
independent and impartial judiciary is likewise essential if the courts are to fulfil their role in upholding 
constitutionalism and the rule of law”. Likewise, Mt. Scopus International Standards state that “An 
independent and impartial judiciary is an institution of the highest value in every society and an 
essential pillar of liberty and the rule of law.” 

In relation with politics, Bangalore Principles particularly state that “Judges shall exercise 
the judicial function independently on the basis of the judge’s assessment of the facts and in 
accordance with a conscientious understanding of the law, free of any extraneous influences, 
inducements, pressures, threats or interference, direct or indirect, from any quarter or for any 
reason.” It means that courts and judges also should be free from politics, direct or indirect, for 
any quarter or for any reason.  

However, in reality, courts and judges are impossible to be free from politics, particularly 
for the Constitutional Court which is operated in political circumstances. Institutionally, the 
Constitutional Court can be free from other branches (i.e. legislative and executive). The separation 
of powers doctrine in many democratic countries provide guarantee for the Constitutional Court 
to enjoy an independence of judiciary. However, it does not automatically give guarantee for the 
Constitutional Court to be free from politics. Judicial recruitment through legislature selection, 
governmental appointment and contested election are methods to recruit the judges which is 
inevitable will be operated in a full of political interests.3

1 Paper presented at the International Symposium and Short Course conducted by the Constitutional Court of the Republic of Indonesia, 
Yogyakarta, Indonesia, 1-3 October 2018. 
2 Aidul Fitriciada Azhari is a Professor of Constitutional Law at the Universitas Muhammadiyah Surakarta and member of the Judicial Com-
mission of the Republic of Indonesia.
3 Fiona O’Connell & Ray McCaffrey, “Judicial Appointments in Germany and the United States,” Paper 60/12, the Research and Informa-
tion Service of Northern Ireland Assembly, 15 March 2012, <available at http://www.niassembly.gov.uk/globalassets/documents/raise/publi-
cations/2012/justice/6012.pdf> accessed on 12 September 2008; Charles Gardner Geyh, Methods of Judicial Selection and Their Impact on 
Judicial Independence, Daedalus Fall, 2008, pp. 86-101. 
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The Constitutional Court has also been expanding his role which called as “judicialization 
of politics”, in which courts have taken on new and important roles relatively to legislatures.4 
In this context, the Constitutional Court in general has been taking role in policy making from 
the legislature. Additionally, the development of deliberative democracy in many democratic 
countries also creates new relation between the Constitutional Court and politics. Deliberative 
democracy provides a wide space for political participation in legal process of the Constitutional 
Court that integrated with information and communication technology (ICT), so that the legal 
process should be operated based on binary logic as used in ICT process. In this context, 
Niklas Luhmann described that legal process operates in the autopoietic of legal system that 
“normatively closed, but cognitively open”5. It means, the Constitutional Court will be open for 
many political factors to catch political and social consciences, but in decision making process 
works in a closed system that operates based on binary logic, namely legal and illegal, so that 
the output is only of one of two possibilities: legal or illegal.6

For that reason, it is obvious that in reality the Constitutional Court cannot be separated 
completely from political circumstances.  Thus, the problem for our discussion is not about how 
the Constitutional Court can be free from politics anymore, since essentially the Constitutional 
Court cannot really be free from politics. The problem is, however, how the political influences can 
be reduced from the Constitutional Court. For that reason, this paper will discuss about principle 
of judicial independence and the Constitutional Court in relation with political influences. This 
is a part of normative analysis on what relation between the Constitutional Court and politics 
based on provisions of judicial independence in several international documents. The second 
part will discuss about the relation between the Constitutional Court and deliberative democracy. 
This part will utilize theory of the auto poetic of legal system to analyse relation between the 
Constitutional Court and deliberative democracy. The last part will analyse judicialization of 
politics by the Constitutional Court.

B. Judicial Independence

Based on the judicial independence principle, the courts and judges have to be separated 
from politics. According to the Bangalore Principle of Judicial Conduct (2002), independence 
is the first value described as: “Judicial independence is a pre-requisite to the rule of law and 
a fundamental guarantee of a fair trial. A judge shall therefore uphold and exemplify judicial 
independence in both its individual and institutional aspects.”  The Bangalore explains that 
the application of independence value as follows: “A judge shall exercise the judicial function 
independently on the basis of the judge’s assessment of the facts and in accordance with a 
conscientious understanding of the law, free of any extraneous influences, inducements, 
pressures, threats or interference, direct or indirect, from any quarter or for any reason.”

4 John Ferejohn, Judicializing Politics, Politicizing Law, 65 Law and Contemporary Problems 41, p. 41. 
5 Niklas Luhmann, “The Unity of the Legal System,” Gunther Teubneur, Autopoietic Law: A New Approach to Law and Society, Walter de 
Gruyter, Berlin/New York, 1988, p. 20.
6 Clemens Mattheis, The System Theory of Niklas Luhmann and the Constitutionalization of the World Society,  4 Goettingen Journal of 
International Law  625, p. 633.
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In regard with the value of independence, the Commentary of Bangalore Principle explains 
further that:

The core of the principle of judicial independence is the completeliberty of the judge to 
hear and decide the cases that come before the court; nooutsider – be it government, pressure 
group, individual or even another judge -should interfere, or attempt to interfere, with the way 
in which a judge conducts acase and makes a decision.7

The phrase of “free of any extraneous influences, inducements, pressures, threats or 
interference, direct or indirect, from any quarter or for any reason” also points to politics as 
any extraneous factors. Similarly, the phrase of “no outsider – be it government, pressure group, 
individual or even another judge” points to politics as the outsider factors which is not only in 
the form as government that institutionally has political interest, but also as pressure groups and 
individual (such as political figure and state officer) that have political agenda to influence the 
policy making. 

Nevertheless, the Commentary of Bangalore Principle explains that: “The adoption of 
constitutional proclamations of judicial independence does not automatically create or maintain 
an independent judiciary. Judicial independence must be recognized and respected by all three 
branches of government.” 8  It means that the judicial independence demands a reciprocal 
relation between all three branches of government and the other political forces. Consequently, 
without recognize and respect from the other branches of government, the judicial independence 
cannot be created and maintained by the judiciary. 

In the context of the Constitutional Court, politics is the dominant factor since 
Constitutional Court naturally works in political sphere. However, the Constitutional Court has 
to be free from any political aspects for maintaining the principle of judicial independence. But 
also, the Constitutional Court cannot automatically maintain the judicial independence without 
recognition and respect from all three branches of government and the other political forces 
such as political parties and pressure groups. It means that the Constitutional Court can be free 
of politics if there are recognize and respect from the other branches of government and the 
political forces such as political party and pressure groups. 

Relation between the Constitutional Court and politics can be explained more specific 
in Mt. Scopus International Standards of Judicial Independence (2008) particularly on relation 
between the Constitutional Court and Executive, the court and legislature, judicial appointment, 
promotion, judicial removal and discipline and relation between the Constitutional Court and 
media. Concerning relation between the Constitutional Court and executive Mt. Scopus in 
general enacted that the executive shall not have control over judicial function and judicial 
administration. It covers judicial appointment, promotion, discipline, and removal of judge that 
should be free from control of the executive. In particular, Mt Scopus determines that “The 
Ministers of the government shall not exercise any form of pressure on judges, whether overt 
or covert, and shall not make statements which adversely affect the independence of individual 
7  United Nations Office on Drugs and Crimes, Commentary on the Bangalore Principles of Judicial Conduct, 2007, Par. 22. 
8 Ibid., Par. 25. 
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judges, or of the Judiciary as a whole” (Par. 2.23.).It means that for maintaining the judicial 
independence even statement by the Minister or the other government officer which adversely 
affects the independence of judge or the Judiciary as a whole can be identified as a form of 
political pressure. 

In relation to legislature, the Mt. Scopus enacts that “The Legislature shall not pass 
legislation which reverses specific court decisions” (Par. 3.1.).  Mt. Scopus also states that “In 
case of legislation reorganising or abolishing courts, judges serving in these courts shall not be 
affected, except for their transfer to another court of the same or materially comparable status” 
(Par. 3.3.). Meanwhile, concerning the removal of judges, “The Legislature may be vested with 
the powers of removal of judges, upon a recommendation of a judicial commission or pursuant to 
constitutional provisions or validly enacted legislation” (Par. 3.5.). Therefore, either in judicial 
function or in judicial administration, the legislature shall not have control over the Court. 

Regarding judicial appointment, “The method of judicial selection shall safeguard against 
judicial appointments for improper motives and shall not threaten judicial independence” 
(Par. 4.1.).The phrase of “improper motives” also refers to political motives. For that reason, 
the judicial appointment should be exercised by the “establishing judicial selection boards or 
commissions in which members or representatives of the Legislature, the Executive, the Judiciary 
and the legal profession take part, should be viewed favourably, provided that a proper balance 
is maintained in the composition of such boards or commissions of each of the branches of 
government” (Par. 4.2.b).

Concerning the relation with media, Mt. Scopus states that “It should be recognized that 
judicial independence does not render judges free from public accountability, however, the media 
and other institutions should show respect for judicial independence and exercise restrains in 
criticism of judicial decisions” (Par. 6.1.). Thus, “The media should show responsibility and 
restraint in publications on pending cases where such publication may influence the outcome of 
the case” (Par. 6.3.). It implies that judicial independence should be exercised in line with public 
accountability, but at the same time the media should show respect for judicial independence 
and restrain any publication or opinion that may influence the judicial decisions. 

From all provisions above, it can be concluded that normatively the Constitutional Court 
should be free from extraneous or outsider should interfere, or attempt to interfere, with the way 
in which a judge conducts a case and makes a decision. In context of politics, the extraneous 
or outsider can refer to government, legislature, pressure group (such as NGO and mass 
organisation), political party, individual (such as political figure or government officer) and media 
as political forces which have power to influence or attempt to influence over the Constitutional 
Court. However, the adoption of constitutional proclamation of judicial independence does not 
automatically create or maintain an independence judiciary. Furthermore, judicial independence 
must be recognized and respected by all the branches of government, political parties, pressure 
groups, political figures, and media. Consequently, in practice, the Constitutional Court 
requires the political system which respects and recognizes judicial independence in order to 
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the Constitutional Court can be free from politics. It is a democratic political system which is 
substantially protecting freedom by maintaining the judicial independence in order to right and 
freedom can be protected by the Constitutional Court. Without a democratic system of politics, 
the Constitutional Court cannot maintain the judicial independence. 

Conversely, the Constitutional Court should have capacity to protect himself from 
political influences. Moreover, in the era of information marked by deliberative democracy, the 
Constitutional Court must be operated in a political sphere that sieges the Constitutional Court 
in every time. The next part will discuss the operation of the Constitutional Court in the sphere 
of deliberative democracy.  

C. Deliberative Democracy and Autopoietic of Law 

As explained above, maintaining the Constitutional Court from political influences requires 
a democratic system of politics. Naturally, the Constitutional Court has been created to counter 
the majoritarian of legislative decision, particularly through judicial review.9 In representative 
democracy, the will of people should be expressed by the legislature based on majoritarian rule. 
However, in practice, the majoritarian rule sometimes cannot really express the will of people 
because many interests in the legislature are more dominant than effort to represent the will 
of people. Thus, it contradicts the constitutionally people sovereignty. Consequently, the law 
which is produced by the legislature principally contradicts the constitution. In this context, the 
Constitutional Court has been created to counter the majoritarian will which is expressed in the 
law through judicial review process. 

The counter majoritarian function of the Constitutional Court points to a new shift of 
democracy from people sovereignty which is represented by the legislature to a kind of people 
sovereignty which is represented also by the judiciary. Democratic process is not only exercised 
by the legislature through a political process, but also by exercised by the judiciary through a 
judicial process. In this context, essentially the Constitutional Court will review and guarantee 
the validity of substance and/or making process of the law according to a constitutionally people 
sovereignty.

In substantial perspective, as represented by Alexander Bickel and Jesse Choper, substantially 
majoritarianism cannot be trusted to fully satisfy the demands of justice. Independent Courts are 
thus better positioned to arrive at the right answer when issues of principle or individual rights 
are at stake.10 While in procedural perspective, refers to Jürgen Habermas, the constitutional 
or judicial review in which guaranteeing the procedural fairness and openness of democratic 
processes is a manifestation of deliberative democracy.11

The institution of judicial review requires a public sphere which provides participation 
for citizens to deliberate the laws produced by the legislature through a legal process before the 
Constitutional Court. An effective deliberation demands a rational communication that enables 

9 Amy Coney Barrett, Countering the Majoritarian Difficulty, 32 Constitutional Commentary 61, pp. 62-63.
10  Colin Farrelly, Deliberative Democracy and the Institutions of Judicial Review, 35 Social Theory and Practice 327, p. 329. 
11 Ibid. 
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10  Colin Farrelly, Deliberative Democracy and the Institutions of Judicial Review, 35 Social Theory and Practice 327, p. 329. 
11 Ibid. 
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public opinions to be deliberated openly and fairly before the Constitutional Court. A rational 
communication is a key concept of deliberative democracy which is not only needed by the 
citizens, but also for judicial process in the Constitutional Court.12 A judicial process at the 
Constitutional Court is essentially a process to rationalization of politics in which the opinion, 
the interest and the fact will be deliberated rationally before the Constitutional Court.13 In this 
context, the Constitutional Court is communicated to the public to review and validate politics 
based on the constitutional norms.

How the Constitutional Court operates within deliberative democracy can be explained also 
by autopoiesis of law theory. The autopoietic theory views that law is a system of communication, 
namely communication events in form of legal acts.14 As a system of communication, a legal 
system operates in two different situations, namely a normative closed but cognitively open.15 
The autopoiesis of legal system is normatively closed because the legal system closed to the 
environment and self-reproduces its elements to provide validity of norm based on the specified 
binary code, namely legal/illegal.16  By this code, the law is been created. Only the legal system 
operates with this code and no other system that able to state a human act as legal or illegal.  
However, at the same time, the legal system is also cognitive open when the system makes 
communication with environment and open to all information that provided outside. Therefore, 
in the autopoiesis concept, the legal system operates continuously by communication with 
environment based on a simultaneous operation between the closure normative self-reproduction 
and the openness cognitive system. The system is open to all information, but the system will 
process based on a close binary code, namely legal/illegal so that the output of system is also 
legal or illegal. 

The binary code in the autopoiesis legal system pointed out that the legal system is integrated 
with the ICT which also operates based on the binary code. It is an inevitable consequence of the 
ICT development which also influences the legal development. The development of ICT also 
creates a deliberative democracy which using a massive social media in political communication. 
The ICT enable public discourse is created timeless and borderless. Every people can produce 
information and create opinions in every time and from any place in the world. However, all 
information and opinion are inputs which will be enter into a closed legal process that operated 
based on binary code and produce the output as legal or illegal. 

The Constitutional Court as a part of legal system also operates the autopoietic of law. 
The Constitutional Court unavoidable works in political circumstances. As a normative system, 
the Constitutional Court will operate in a closed system based on binary code to decide a case, 
whether legal or illegal. However, at the same time, the Constitutional Court simultaneously 
make communication with the political environment and open to political discourse which will 
be information for deliberation in legal process before the Constitutional Court. For that reason, 

12 Jürgen Habermas, “Popular Soverignty as Procedure“  at James Bohman and William Rehg, Deliberative Democracy Essays on 
Reason and Politics, The MIT Press: Cambridge, Mass, 1997, pp. 56-58.  
13 Ibid., pp. 56-57. 
14 Clemens Mattheis, op. cit. p. 632. 
15 NiklasLuhmann, loc cit. 
16 Clemens Mattheis, op. cit. p. 633.
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the Constitutional Court can be free of politics in the meaning that the Constitutional Court has 
been creating a normative character to politics through judicial legal process. This process is 
famous as the judicialization of politics which a common phenomenon in the Constitutional 
Court development in many countries.17 The next part will be discussing the judicialization of 
politics in relation with the Constitutional Court. 

D. Judicialization of Politics
Referring Ferejohn, there are at least three ways in which courts have taken on new and 

important roles relative to legislatures – which has been called as the judicialization of politics, 
as follows:  

First, courts have been increasingly able and willing to limit and regulate the exercise 
of parliamentary authority by imposing substantive limits on the power of an institution. 
Second, courts have increasingly become places where substantive policy is made. Third, 
judges have been increasingly willing to regulate the conduct of political activity itself—
whether practiced in or around legislatures, agencies, or the electorate—by constructing 
and enforcing standards of acceptable behaviour for interest groups, political parties, and 
both elected and appointed officials.18

Meanwhile, Rebecca Hamlin described at least nine distinct forms of political activity to 
which called as the judicializationof politics, as follows:19

a. Judicial review. Judicial review is a form judicialization of politics due to the judicial 
review has clearly and considerably expanded role of the Constitutional Court and the 
judges in response many important and controversy political issues;

b. Constitutionalization. Judicialization refers to the expansion of constitutional 
supremacy at the expense of parliamentary sovereignty. For them, judicialization is 
not the same as judicial review, but is the unavoidable outcome of vague constitutions 
combined with the exercise of judicial review. It can occur when legislators choose 
to transfer powers away from legislatures and towards courts by constitutionally 
extending the court’s jurisdiction;

c. Judicial Activism. The Constitutional Court assert themselves aggressively, choosing 
to take advantage of a constitutional entry point. And when courts are counter-
majoritarian, judges are activist and politics are judicialized;

d. Judicial Independence. Judicialization refers to a process by which courts evolve towards 
more independence, perhaps achieving judicial activism at the end point, which will 
ensure judge develops his ability to make rulings free of influence from other actors;

17 John Ferejohn, loc. cit. 
18 Ibid.
19 Rebecca Hamlin, Leila Kawar, and Gemma Sala. “The Judicialization of Politics: An Essentially Contested Concept.” Paper present-
ed at the Five College Faculty Seminar in Legal Studies, Amherst, MA, October 15, 2015, pp. 6-13, <available at http://www.academia.
edu/35542282/The_Judicialization_of_Politics_An_Essentially_Contested_ Concept. > accessed 21 September 
2018.
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e. Mega-Politics. Judicialization around the global trend of court involvement in “mega-
politics” - making highly contested political issues into judicial ones. Judicialization 
can take many forms, but the most significant type of judicialization occurs when 
courts take up topics involving core political controversies. Electoral processes, the 
definition of the nation and its sovereignty, restorative  justice or corroboration of 
regime transitions are all political questions of the highest magnitude;

f. Busy Courts. Judicialization can  be found when courts become busier, though some 
scholars view judicialization as an across-the-board increase in caseload of a judicial 
system and others describe the  judicialization of particular policy areas;

g. Adversarial Processes in Public Administration. The term judicialization refers to the 
ongoing transformation of areas of governance, such as refugee status determination, 
towards a more adversarial and legalistic approach to decision-making, which is 
pointed out by the adoption of legal language, arguments, and structures by non-
judicial actors;

h. Courts as Cultural Referents. Judicialization is occurred in the sphere of  public 
culture when the legal concepts advanced by the Constitutional Court are taken and 
referred by actors outside the judicial arena in order to increase the salience and 
importance of certain issues in the public domain;

i. Legislative Auto-limitation. Judicializationcan be found when the anticipation 
of constitutional review affects the actions of legislators, so that encourages the 
lawmakers to introduce constitutional language and interpretations in parliamentary 
debates in order to provide strong backing or criticism of legislative initiatives and to 
prevent a judicial veto.

Based on descriptions above, it can be seen that the Constitutional Court has increasingly 
engaged in political process. Ferejohn noted that the Constitutional Court frequently intervene in 
policy-making processes also means that other political actors, as well as groups seeking political 
action, have reason to take the possibility of judicial reaction into account. Consequently, the 
political debates in law making process at the legislature must aim to response the possibility of 
the Constitutional Court decision.20

Another consequence, it is no surprise if the judicial appointment or selection of the 
judge of the Constitutional Court has been coloured by partisan political issues to response 
the Constitutional Court which has been playing an active or even aggressive in some political 
issues, such affairs as election regulation, campaign finance, organization of parties and interest 
groups, and maintenance of the electoral system.21 The engagement actively and even aggressive 
of the Constitutional Court in political-making process has stimulated the government and the 

20 John Ferejohn, op. cit.,pp.41-42. 
21 Ibid. p. 43. 
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legislature to calculate the judicial appointment/selection of the Constitutional Court in order to 
give political advantage for them. 

In Indonesia, for instance, judicial appointment of the Constitutional Court shall select 
nine judges who are exercised by three institutions of branches, namely the President, the House 
of Representatives, and the Supreme Court, which respectively select three judges.  Except for 
the selection by the Supreme Court, the judicial selection by the President and the House of 
Representatives will inevitably be influenced by politics. Institutionally, both the President and 
the House of Representatives has been giving respect and recognize to the Constitutional Court, 
but in relation with judicial selection by the President and the House of Representatives cannot 
be assured free of politics. The tendency of the Constitutional Court to increase his judicial 
activism in some political issues particularly concerning electoral regulation, electoral system, 
political party, has encouraged the President and the House of Representatives to calculate 
politically the judicial appointment of the Constitutional Court.

In relation with judicial appointment by the President, the selection of judge conducted by 
a selection committee which is appointed by the President. Although the selection committee is 
intended to maintain the independence of judicial selection, however, there is no guarantee the 
President does not have political preference when the President appoints members of committee. 
Similarly, the judicial selection by the House of Representatives cannot be avoided from many 
political interests when members of the House of Representatives choose someone to sit as a 
judge on the Constitutional Court.  Therefore, albeit institutionally the President and the House 
of Representatives has respected to the Constitutional Court in judicial decision making process, 
but in relation judicial appointment which carried out through governmental appointment and 
legislature selection cannot be avoided from political interest. Moreover, when the Constitutional 
Court has shown the increase of judicial activism in some political issues in which the President 
and the House of Representatives have many political interests thereof. 

Additionally, refers to study of Dominic J. Nardi, Jr. on his dissertation titled “Embedded 
Judicial Autonomy: How NGOs and Public Opinion Influence Indonesia’s Constitutional Court” 
can be concluded that Indonesian NGOs had a significant effect on the Constitutional Court’s 
agenda and jurisprudence and at the same time the Constitutional Court responds to public 
opinion when deciding cases. In fact, the Constitutional Court was more responsive to NGOs 
and public opinion than to the president or legislature. At the very least, the finding indicate that 
judicial behaviour is not merely the result of interactions between the judiciary and the elected 
branches, but also result of interactions between the judiciary and public. It pointed out that 
judges of the Constitutional Court are not isolated in an ivory tower, but rather embedded in a 
larger social and political milieu.22

22  Dominic J. Nardi, Jr., “Embedded Judicial Autonomy:How NGOs and Public Opinion Influence Indonesia’sConstitutional Court,” 
PhD Dissertation in Political Science, Michigan: The University of Michigan, 2018, pp. 204-205. 
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E. Conclusion 

From entire analysis above can be concluded that principally the Constitutional Court 
should be free of politics in order to maintain the judicial independence. However, the adoption 
of constitutional provision of judicial independence cannot be automatically exercised without 
a democratic political system which encourages the other branches of government to recognise 
and respect to the Constitutional Court.

In reality, the Constitutional Court cannot completely be free of politics because the 
Constitutional Court will be operated in political circumstances. Furthermore, in line with 
deliberative democracy, the Constitutional Court should be responsive to public discourse and 
deliberation in order to maintain the constitutional principle of people sovereignty. For that 
reason, the Constitutional Court can operates the judicial process based on the autopoiesis of 
law principle, namely normatively closed but cognitively open, so that the Constitutional Court 
will work in political environment without influenced significantly by any political factors. 

In development, there are several tendencies which pointed out that the Constitutional 
Court has expanded significantly his role in many important political controversies. It is called 
conceptually as judicialization of politics. However, the judicialization politics has encouraged 
the President and the House of Representatives to calculate politically the judicial appointment of 
the Constitutional Court. Consequently, albeit the other branches of government institutionally 
respect to the Constitutional Court, but unavoidable any political influences, particularly in 
judicial appointment.
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POLITICAL PRESSURE ON 
THE CONSTITUTIONAL COURT DECISIONS: 

AN INDONESIAN EXPERIENCE1

Maruarar Siahaan2

A. Introduction

The independence of Justices and the guarantees required in order to strengthen 
constitutionalism and rule of law for Constitutional Justices are very important factors in 
terms of political pressure in Constitutional Court decision-making. The Code of Ethics and 
Code of Conduct of the Indonesian Constitutional Justices states that the independence and 
impartiality of Justices is a prerequisite for the materialization of the ideals of a rule of law 
and is a guarantee for the enforcement of law and justice.3 This principle is said to have to 
be reflected in the examination and decision-making of each case. This is closely related to 
the judiciary as an authoritative, dignified, and trusted institution. The independence and 
impartiality of Constitutional Justices is manifested in the independence and neutrality of the 
Justices, both individually and as institutions that must be free from various influences. In 
practice, Constitutional Justices must also carry out their judicial functions independently and 
neutrally on the basis of a fair assessment.

On the other hand, the Constitutional Court Law calls for statesmanship as one of the 
requirements for a Constitutional Justice.4 Regardless of the characterization that may be 
imposed on the statesmanship of a candidate for Constitutional Justice, one of the main duties and 
authority of the Justices of the Constitutional Court of Indonesia is to conduct a judicial review 
of the law, meaning that they must have been involved in politics, in which case the Justices 
can decide that a law does not have binding legal force if proven to contradict the Indonesian 
Constitution. The legislative authority of the House of Representatives and the President, starting 
with the political process of hearing the aspirations of the very diverse Indonesian people, can 
be said to be a political representation of those in power, especially referring to Hans Kelsen’s 
statement that the authority of the Constitutional Court Justices who revoke a law on the basis of 
the unconstitutionality of its norms, which is actually a legislative function in the negative sense 
so called a negative legislator.5 It is very clear to us that Constitutional Justices are no stranger 
to politics and are even involved in the crux of politics. In this context, Ran Hirschl termed the 

1  Paper presented in the International Short Course held by the Constitutional Court of the Republic of Indonesia on October 2, 2018. 
2  Former Justice of the Constitutional Court of the Republic of Indonesia (2003-2013).
3  Kode Etik dan Perilaku Hakim Konstitusi ini dikenal dengan Sapta Karsa Utama yang memuat tujuh nilai utama yang harus ditaati oleh 
setiap Hakim Konstitusi.
4  Pasal 15 ayat (1) Huruf c Undang-Undang Nomor 8 Tahun 2011 tentang Perubahan Atas Undang-Undang Nomor 24 Tahun 2003 tentang 
Mahkamah Konstitusi.
5  Hans Kelsen, General Theory of Law and State, New York: Russel & Russel, 1973.
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role of the judiciary, including the Constitutional Court that actively resolves political issues, 
“the judicialization of politics.”6

There is criticism that the Indonesian Constitutional Court is a superbody, because the nine 
Constitutional Justices, or even just five in case of non-unanimous vote, have the authority to revoke 
laws, which are the work of the House of Representatives consisting of 560 members as well as the 
President.7 This kind of criticism is not only experienced by the Constitutional Court in Indonesia, 
but also in other countries. Another criticism touches on how the Constitutional Court Justices, who 
are not elected by the people, are be able to annul the decisions of representatives who are directly 
elected by the people. All those things show that the Constitutional Court is closely related to politics. 
In contrast to other jurisdictions that are given a limitation of authority, the Indonesian Constitutional 
Court’s authority is not restricted to judicial review cases that have political elements, which are often 
referred to as the political question doctrine.8

B. Independence and Impartiality of Constitutional Justices

The Code of Ethics of Constitutional Court Justices in Indonesia, which is based on The 
Bangalore Principles of Judicial Conduct 2002, includes the principle of Justice’s independence, 
which is also a constitutional principle. This principle is intended so that Justices have an 
impartial or neutral attitude of any party in the entire judicial process. However, that attitude 
must also be supported by other principles related to integrity that must be possessed in order to 
be able to decide cases with integrity. In order to demand compliance of the parties, trust is also 
needed on the Justices and the decisions, which can only be obtained from decisions made by 
the highest standards of these principles as well as strong legal argumentation and rationality in 
the legal considerations.

Various Codes of Ethics and Conduct of Justices in the world have been agreed upon 
by many countries and become references for codes of ethics of Justices, including that of 
Indonesia, which was established based on The Bangalore Principles of Judicial Conduct 2002. 
In The Bangalore Principles there are six main principles, namely independence, impartiality, 
integrity, propriety, competence and diligence, and wisdom. The constitutional principles 
outlined in The Bangalore Principles, especially the independence of Justices, are a prerequisite 
for the realization of the ideals of the rule of law, and are a guarantee for the upholding of law 
and justice. Those principles are deeply rooted and must be reflected in the examination and 
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authoritative, dignified, and trusted institution.9  

6  Ran Hirschl, “The Judicialization of Politics” in Gregory A. Caldeira , R. Daniel Kelemen, and Keith E. Whittington, eds., The Oxford 
Handbook of Law and Politics, Oxford: Oxford University Press, DOI: 10.1093/oxfordhb/9780199604456.013.0013.

7  For debates on this subject, see e.g. William Mishler and Reginald S. Sheehan, March 1993, “The Supreme 
Court as a Countermajoritarian Institutional? The Impact of Public Opinion on Supreme Court Decisions,” The 
American Political Science Review, Vol. 87 No. 1, pp. 87-101, DOI: 10.2307/2938958; Michael C. Dorf, December 
2010, “Majoritarian Difficulty and Theories of Constitutional Decision Making,” The University of Pennsylvania 
Journal of Constitutional Law, Vol. 13 (2), pp. 283-304.
8  Nada Mourtada-Sabba and Bruce E. Cain , eds., 2007, The Political Question Doctrine and the Supreme Court of the United States, Lan-
ham, MD: Lexington Books.
9  See the Constitutional Court Decision Number 05/PUU-IV/2006 dated August 23, 2006, which always guides subsequent verdicts, so that 
it has become permanent jurisprudence.
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The independence of Justices and the judiciary is realized in the independence and 
impartiality of Justices, both individually and as an institution, from various external interventions 
with direct or indirect effects, in the form of persuasion, pressure, coercion, threats, or return 
favors due to certain political or economic interests. The implementation is expected to be evident 
in the attitudes and behavior of Justices, among others, that the Justices must carry out their 
judicial functions independently on the basis of an assessment of facts, and must reject external 
influences, lures, pressure, threats or interference, both direct and indirect, from anyone for any 
reason, in accordance with their thorough control of the law. On the other hand, the Justices 
must be free or independent from the pressure of the public, media, and from the executive, 
legislative, and other state institutions, especially the parties in a dispute they adjudicate.10

It is very clear that the impartiality or neutrality that the Justices must have is a principle 
that is inherent in the nature of the Justice’s function as a third party entrusted with providing a 
solution for every case filed with the court. Independence and impartiality or neutrality is inherent 
in the function of the Justice as a prerequisite for the ideals of a rule of law and a guarantee for 
upholding justice. Impartiality signifies neutrality accompanied by a deep appreciation of the 
importance of balance between interests related to the case. This principle must be reflected in 
the process of examining a case, from the beginning to the end, to then arrive at the decision 
making stage, so that the decision can be accepted as a fair legal solution for all parties involve 
and for society in general.

The implementation of the principle will be evident in the attitude of the Justices when 
handling a case, which includes: (i) carrying out tasks without prejudice and bias toward any 
party; (ii) displaying behavior, both inside and outside the court, that continues to maintain 
and enhance public trust in the neutrality/impartiality of Justices; (iii) resigning from a case 
examination if a Justice cannot or is considered unable to be neutral/impartial because they or 
any of their family members have a direct interest in the decision.

C.	 Independent	from	Influences?

Observing the concept of independence and impartiality in the judicial conduct, it has 
become a fact that in the examination and decision-making process to complete a petition for 
judicial review as constitutional adjudication, are in fact very close to politics, where group 
having interests often emphasize their influence in various ways. The constitutional adjudication 
process sometimes requires outside influences, both in the form of opinions, experiences, and 
attitudes in the form of arguments, which are submitted legally in the trial process based on the 
existing procedural law.

The Constitutional Court, on its own initiative, even often asks certain parties be involved 
in the process as relevant parties, or asks amicus curiae to provide opinions on certain issues 
related to the petition. The constitutional adjudication process, which refers to the Constitution 

10  Secretariat General and Registrar’s Office of the Constitutional Court of the Republic of Indonesia, October 17, 2005, Declaration of 
Constitutional Justices of the Republic of Indonesia on the Code of Ethics and Conduct of Constitutional Justices of the Republic of Indonesia 
(Sapta Karsa Hutama), contained in the Collection of Constitutional Court Regulations, 2007, pp. 80-81.
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as a source of legal politics in the decision, is a dialectical process by the parties involved in the 
adjudication because of the interpretation of the Constitution. The question is whether it is true 
that, as stated in the code of ethics of the Constitutional Court Justices, the Justices must be free 
or independent from the pressure of the public, media, and from the executive, legislative, and 
other state institutions? Or do they require that influence and pressure in determining policies 
for constitutional politics?

D. Political Pressure as a Source of Input

In one of his works related to political pressure in the decisions of constitutional cases, 
Robert F. Nagel wrote the following:

“...we suspect that direct political pressure is inconsistent with judicial review itself, 
for in one way or another most theories of judcial review turn on the belief that 
judges have something unique to contribute to policy decision making and that the 
nature of this contribution closely tied to political insulation”.11

It seems that Nagel saw political pressure as something inconsistent with the attitude of 
Justices who should have keep themselves away from political influences. Are Justices free 
from political mainstreaming at all? Or is there an important role they play in constitutional 
politics in the Constitutional Court’s decisions? Although Indonesia has no experience in 
deciding on the impeachment of President and/or Vice President, but when the House of 
Representatives was exercising its rights by forming a Special Committee on Inquiry Rights 
to uncover the Century Bank case where the Vice President of the Republic of Indonesia 
was allegedly involved in corruption, if the inquiry right had been used by the House by 
giving an opinion on the Vice President’s blunder to be filed to the Constitutional Court 
in the impeachment process, the Court would have declared his guilt if the opinion of the 
House was proven to be correct.

If it was really the case, it can be expected that the political battle that clouded the beginning 
and end of the inquiry right of the House would have certainly spread to the Constitutional Court. 
In anticipation to the case, at that time the Indonesian Constitutional Court even immediately 
completed the legal proceedings related to impeachment as reflected in the Constitutional Court 
Regulation on the impeachment of President/Vice President.12 

South Korea has experienced this when in 2004 the Korean National Assembly proposed 
the impeachment of President Roh Moo-hyun, who was elected through democracy. This 
decision made many people aware of the political authority of the Constitutional Court.13 
Similarly, the Korean Constitutional Court issued an important decision to impeach President 
Park Geun-hye on March 10, 2017. This highlights the political element in the cases decided by 
the Constitutional Court. In fact, Tom Ginsburg with his political insurance theory believes that 

11  Robert F. Nagel, 1990, “Political Pressure and Judging Constitutional Cases”, University of Colorado Law Review, Vol. 61, p. 685.
12  Peraturan Mahkamah Konstitusi Nomor Nomor 21/PMK/2009 tentang Pedoman beracara dalam memutus pendapat Dewan Perwakilan 
Rakyat mengenai dugaan pelanggaran oleh Presiden dan/atau Wakil Presiden.
13  Chaihark Hahm, 1 January 2012, “Beyond ‘law vs. Politics’ in constitutional adjudication: lessons from South Korea”, International 
Journal of Constitutional Law, Vol. 10, Issue 1, p. 25, DOI: https://doi.org/10.1093/icon/mos004.
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the authority possessed by the Constitutional Court actually guarantees a balance of existing 
political forces for future political cases.14

The Indonesian Constitutional Court repeatedly received political pressure when 
examining and deciding on constitutional cases. In the judicial review petition for the revocation 
of the Blasphemy Law, for example, various Islamic groups who rejected the petition filled the 
courtroom, and even the outside of the Constitutional Court’s building every time a hearing was 
in session. On the contrary, the activists who supported the revocation of the law made systematic 
moves through the media and its networks. The Constitutional Court received pressure from two 
sides, both from those who supported and rejected the petition. The same thing happened when 
the Indonesian Constitutional Court had the judicial review of the Pornography Law and the 
minimum age for children to marry. Women and child activists try to give political pressure 
to the Constitutional Court, both inside and outside the hearings, so that the petition would be 
granted.

In the dispute over regional head elections handled by the Constitutional Court, hundreds 
of supporters of for regional head candidates in dispute kept vigil from dawn until noon inside 
the building and at the courtyard of the Constitutional Court, in the hope that the petition was 
granted by the panel of Justices. Great political pressure was also received by the Constitutional 
Court while adjudicating a judicial review case of the legal status of the Commissioners of the 
Corruption Eradication Commission (KPK). The institutional conflict between the Corruption 
Eradication Commission (KPK) and the Indonesian police, known as “the Gecko vs. Crocodile 
feud” in 2009, ended in the Constitutional Court. Political pressure from civil society who voiced 
anti-corruption movement reached its peak after the Constitutional Court played recordings 
of talks legally-engineered to ensnare the Commissioners of the Corruption Eradication 
Commission (KPK).

Pressure on the Constitutional Court not only occurs on politics and law, but also in 
judicial review cases on employment. Various workers groups were often gathered on the day 
of the hearing to protest and give orations in front of the Constitutional Court building. As long 
as the protest is carried out peacefully and does not violate the law and does not interfere with 
the proceedings, the police so far have not taken any action to prohibit or disband the labor 
protesters.

Political pressure on the judiciary in developed countries, especially outside the court, is 
generally far less political compared to that in developing countries. This is due to differences 
in the legal culture between people in developed and developing countries in addressing court 
decisions and decision-making. Political pressure in several countries may be considered normal 
and reasonable, but may be categorized as contempt of court in others. For example, the High 
Court of Australia, the highest court in Australia, once warned its Prime Minister not to give 
political comments on terrorism cases being tried by the High Court, even inside the Parliament 
Building. For the High Court of Australia, such political comments may into a contempt of 
court, because it is considered to interfere with the independence of Justices in deciding the case.
14  Tom Ginsburg, 2003, Judicial Review in New Democracies: Constitutional Court in Asian Cases, Cambridge: Cambridge University 
Press.



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

175International Short Course on The Constitution 2018

Proceeding
International Short Course 2018

The Contitutional Court and Contitutionalism in Potlitical Dynamics 43

International Short Course 2018

The Contitutional Court and Contitutionalism in Potlitical Dynamics 6

the authority possessed by the Constitutional Court actually guarantees a balance of existing 
political forces for future political cases.14

The Indonesian Constitutional Court repeatedly received political pressure when 
examining and deciding on constitutional cases. In the judicial review petition for the revocation 
of the Blasphemy Law, for example, various Islamic groups who rejected the petition filled the 
courtroom, and even the outside of the Constitutional Court’s building every time a hearing was 
in session. On the contrary, the activists who supported the revocation of the law made systematic 
moves through the media and its networks. The Constitutional Court received pressure from two 
sides, both from those who supported and rejected the petition. The same thing happened when 
the Indonesian Constitutional Court had the judicial review of the Pornography Law and the 
minimum age for children to marry. Women and child activists try to give political pressure 
to the Constitutional Court, both inside and outside the hearings, so that the petition would be 
granted.

In the dispute over regional head elections handled by the Constitutional Court, hundreds 
of supporters of for regional head candidates in dispute kept vigil from dawn until noon inside 
the building and at the courtyard of the Constitutional Court, in the hope that the petition was 
granted by the panel of Justices. Great political pressure was also received by the Constitutional 
Court while adjudicating a judicial review case of the legal status of the Commissioners of the 
Corruption Eradication Commission (KPK). The institutional conflict between the Corruption 
Eradication Commission (KPK) and the Indonesian police, known as “the Gecko vs. Crocodile 
feud” in 2009, ended in the Constitutional Court. Political pressure from civil society who voiced 
anti-corruption movement reached its peak after the Constitutional Court played recordings 
of talks legally-engineered to ensnare the Commissioners of the Corruption Eradication 
Commission (KPK).

Pressure on the Constitutional Court not only occurs on politics and law, but also in 
judicial review cases on employment. Various workers groups were often gathered on the day 
of the hearing to protest and give orations in front of the Constitutional Court building. As long 
as the protest is carried out peacefully and does not violate the law and does not interfere with 
the proceedings, the police so far have not taken any action to prohibit or disband the labor 
protesters.

Political pressure on the judiciary in developed countries, especially outside the court, is 
generally far less political compared to that in developing countries. This is due to differences 
in the legal culture between people in developed and developing countries in addressing court 
decisions and decision-making. Political pressure in several countries may be considered normal 
and reasonable, but may be categorized as contempt of court in others. For example, the High 
Court of Australia, the highest court in Australia, once warned its Prime Minister not to give 
political comments on terrorism cases being tried by the High Court, even inside the Parliament 
Building. For the High Court of Australia, such political comments may into a contempt of 
court, because it is considered to interfere with the independence of Justices in deciding the case.
14  Tom Ginsburg, 2003, Judicial Review in New Democracies: Constitutional Court in Asian Cases, Cambridge: Cambridge University 
Press.

Proceeding
International Short Course 2018

The Contitutional Court and Contitutionalism in Potlitical Dynamics 44

International Short Course 2018

The Contitutional Court and Contitutionalism in Potlitical Dynamics 7

The Indonesian people generally hope that the Constitutional Court consistently be 
independent and impartial in carrying out its judicial functions, especially in judicial review 
cases, by freeing itself from pressure, intervention, or political influences. However, due to the 
nature of the judicial review authority, in which the Constitutional Court Justices may revoke 
laws in fulfillment of its role as a negative legislator as pointed out by Hans Kelsen, “politics” 
actually has a big role in shaping the Court’s decisions. However, what should be food for 
thought is the definition of political influences and how the “political power” helped shape the 
Constitutional Court’s decisions.

E. Constitutional Court’s Decisions as Legal Policy of Constitution

Political pressure does not always refer to that given by members of a particular political 
group, but by any group, as the desired goal is partiality toward certain policy. One of the things 
that greatly opened the space for the Indonesian Constitutional Court to have wide discretion in 
the decision making process when using the judicial review authority is due to the Indonesian 
Constitution (UUD 1945) consisting of the Preamble and the Body,15 with Pancasila as a value, 
view of life, ideology, and philosophical foundation that contains principles that are very open 
to interpretation in measuring the constitutionality of a norm. In a nation that is very diverse in 
terms of culture, society, and especially religion, the “battle” of interpretation that becomes a 
“judicial discretion” in the Constitutional Court ruling will become a legal policy derived from 
the Indonesian Constitution.

In this case, the politics that influences the Constitutional Court can be seen as facts that 
lay in front of the Justices, who are also tested on the construction of values   established by 
the justices of Pancasila as the basic norm of the state. The influences displayed as facts that 
became political views of judicial review petitioners and legislators and relevant parties who are 
involved in the process before the Constitutional Court certainly influence the formation of legal 
politics in the decisions issued by the Constitutional Court of Indonesia.

In the Indonesian context, the greatest political strength and pressure lies in the issue of 
diversity. Therefore, a judge in Indonesia is expected to know and explore the values   of law 
and justice in the community. This is confirmed in Article 5 paragraph (1) of Law Number 48 
of 2009 on the Powers of the Judiciary that reads, “Judges and Constitutional Justices shall 
explore, follow, and understand the legal values   and sense of justice within society.”

On the one hand, some pressure is needed in order to see the intensity of plurality of 
opinions and views existing in society. However, the pressure must aim to open a wider choice 
for Justices, not just to prioritize the delivery of their own views. That is because the pressure 
that provides alternative views can be used as a way for Justices to make choices. In some 
conditions, claims by certain groups can be taken into consideration by judging the validity of 
the views of the groups they represent.

Generally, the validity of pressure is influenced by its spread, the ability of the group to 
organize opinions in an organized manner, and the formulation of the views. So, any sporadic and 
15  Article II of the Additional Provision of the 1945 Constitution of the Republic of Indonesia
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meaningless pressure or view, for example haphazard shouting, will not be heeded at all by the 
Justices. As long as the pressure is carried out legally and constitutionally it will have benefits, 
because the Justices will make decisions from the choices available. This is why politics is said 
to be an art of choice, while Constitutional Justices make decisions based on choices on legal 
policy of constitution.

F. Conclusion

In principle, a Justice must not be intervened and pressed politically by any party, but 
there is still a room for influences as long as they are given legally and constitutionally. These 
influences, for example, are legal arguments and legal reasoning in the petition or trial process 
through the statements of experts and witnesses presented. This political pressure can occur inside 
or outside the hearing, in the form of support of the masses in the courtroom, demonstrations 
and orations, or articles and news in various printed and electronic media. Therefore, political 
pressure can be said to be an attempt to influence the Justices’ decision or constitutional politics 
that will be decided by the Constitutional Court.

Thus, a Justice must also be able to understand that each party involved wants a decision 
that either grants or rejects the petition, which is normal. However, a Justice should only consider 
political pressure as one of the influencing factors when it has relevance to the legal policy that 
will be implemented, so it is necessary to also assess its consistency with the provisions in the 
Constitution.

That is, as long as political pressure is constitutional and given legally and does not 
violate rules, security, order, and ethics, it should be tolerated as part of the form and process 
of democracy in a country of developing education and economy. As time goes by, the legal 
culture will develop and mature. This is an inevitable process that we need and must go through. 
However, a Justice must also have guidelines to maintain their independence and impartiality. 
The ability to hear these aspirations in a neutral manner is something a Justice must absolutely 
have, along with constitutional understanding and profound knowledge as well as adequate 
experience. Therefore, even though someone has become a Justice, developing knowledge, 
insight, and experience is absolutely necessary.
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ABSTRACT 

This article is made in the attempt at sharing the knowledge on the important roles of the 
Constitutional Council of the Kingdom of Cambodia in its jurisdiction of ruling on the electoral 
litigation at the final stage. The main parts of this paper cover the Constitutional Council in 
brief, the electoral litigation and its root cause, ruling procedure and case study. The readers 
of this paper will gain knowledge concerning Cambodia’s resolution on the disputes related to 
the election of the Member of the National Assembly and decision made by the Constitutional 
Council. At the end, this paper made intents to show the stand of the Constitutional Council in 
the context of Cambodia’s election period.

1. INTRODUCTION

Cambodia has adopted the policy of liberal multi-party democracy2  in its constitution 
of 1993, where different political parties have enjoyed their rights in electoral competition. 
Election is a key tool for promoting political rights and democracy in modern state. It is also 
a kind of political platform for providing all political parties the equal opportunity to gain the 
power. The universal election held every 5 years since 1993 becomes a very crucial mean for 
Khmer3  citizen to choose representatives [political parties] through a free and fair mechanism. 
Thus, political parties, citizen, and mechanism of an election are the three main elements for 
an election in Cambodia. These three elements to an election are among the main causes of 

1 TAING Ratana (Mr.) is currently the Secretary General of the Constitutional Council of Cambodia (rank secretary of state). He has worked 
for the Constitutional Council for more than 12 years. Since 2005 he was promoted to various positions: legal officer of Bureau of Litigation 
(2005-2009), Deputy Chief of Bureau of Legal Affairs (2009), and Chief of Bureau III (2009-2014), Advisor to the President of the Consti-
tutional Council (February 2017), and Director of Cabinet of the President of the Constitutional Council (until December 2017). He is also 
Legal advisor to the Theravada Buddhist Order of the Kingdom of Cambodia (with Buddhist title Maha Buddha Jinarasa); Professor of Law, 
Paññāsāstra University of Cambodia (PUC). He is a holder of various degrees: Executive Master of Advanced Studies in Development Studies 
from the Graduate Institute of International and Development Studies (IHEID), Geneva, Switzerland; LL.B and LL.M from Royal University of 
Law and Economics (RULE), Phnom Penh; Bachelor of English Literature from Build Bright University (BBU); and DDS from University of 
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of Intellectual Property Rights for Least Developed Countries (LDCs), WIPO-Sida; and a member of KAS Research Group on Constitutional-
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2  Article 51 (new) of the constitution
3  Khmer means Cambodian people
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THE CONSTITUTIONAL COUNCIL IN ELECTORAL 
LITIGATION:

A GLANCE AT CAMBODIA’S CONTEXT
A paper for International Symposium and Short Course 2018           

 “The Constitutional Court and Constitutionalism in Political Dynamics ”
1st -5th October 2018, Yogyakarta, Indonesia

By TAING Ratana 1

 

ABSTRACT 

This article is made in the attempt at sharing the knowledge on the important roles of the 
Constitutional Council of the Kingdom of Cambodia in its jurisdiction of ruling on the electoral 
litigation at the final stage. The main parts of this paper cover the Constitutional Council in 
brief, the electoral litigation and its root cause, ruling procedure and case study. The readers 
of this paper will gain knowledge concerning Cambodia’s resolution on the disputes related to 
the election of the Member of the National Assembly and decision made by the Constitutional 
Council. At the end, this paper made intents to show the stand of the Constitutional Council in 
the context of Cambodia’s election period.

1. INTRODUCTION

Cambodia has adopted the policy of liberal multi-party democracy2  in its constitution 
of 1993, where different political parties have enjoyed their rights in electoral competition. 
Election is a key tool for promoting political rights and democracy in modern state. It is also 
a kind of political platform for providing all political parties the equal opportunity to gain the 
power. The universal election held every 5 years since 1993 becomes a very crucial mean for 
Khmer3  citizen to choose representatives [political parties] through a free and fair mechanism. 
Thus, political parties, citizen, and mechanism of an election are the three main elements for 
an election in Cambodia. These three elements to an election are among the main causes of 

1 TAING Ratana (Mr.) is currently the Secretary General of the Constitutional Council of Cambodia (rank secretary of state). He has worked 
for the Constitutional Council for more than 12 years. Since 2005 he was promoted to various positions: legal officer of Bureau of Litigation 
(2005-2009), Deputy Chief of Bureau of Legal Affairs (2009), and Chief of Bureau III (2009-2014), Advisor to the President of the Consti-
tutional Council (February 2017), and Director of Cabinet of the President of the Constitutional Council (until December 2017). He is also 
Legal advisor to the Theravada Buddhist Order of the Kingdom of Cambodia (with Buddhist title Maha Buddha Jinarasa); Professor of Law, 
Paññāsāstra University of Cambodia (PUC). He is a holder of various degrees: Executive Master of Advanced Studies in Development Studies 
from the Graduate Institute of International and Development Studies (IHEID), Geneva, Switzerland; LL.B and LL.M from Royal University of 
Law and Economics (RULE), Phnom Penh; Bachelor of English Literature from Build Bright University (BBU); and DDS from University of 
Health Sciences (UHS), Phnom Penh. Ratana is also an alumnus of International Visitor Leadership Program (IVLP), the U.S State Department, 
of Intellectual Property Rights for Least Developed Countries (LDCs), WIPO-Sida; and a member of KAS Research Group on Constitutional-
ism in Asia.  
2  Article 51 (new) of the constitution
3  Khmer means Cambodian people

Proceeding
International Short Course 2018

The Contitutional Court and Contitutionalism in Potlitical Dynamics 52

International Short Course 2018

The Contitutional Court and Contitutionalism in Potlitical Dynamics 4

electoral litigations; which have always occurred, more or less, in every election. Politicians 
sometimes could produce more tension during the electoral period. Also, citizen belonged to 
different political parties could also produce complicated problem during the period of the 
election. As result, a good mechanism for solving an electoral litigation shall be very important 
in guaranteeing public confidence in an election.

 In the aforesaid context, Cambodia has good experience with the electoral litigations 
occurred during each election and also with an applied mechanism for solving those conflicts. 
The mechanism for ruling on the electoral litigation in Cambodia comes with different levels: 
Communal Election Commission (CEC), Provincial Election Committee (PEC), National 
Election Committee (NEC), and the Constitutional Council (CC) at the last step. 

As result, this article made for sharing an experience from the Constitutional Council in its 
competences in ruling the electoral litigation in Cambodia. The overall objectives of this article 
will discuss some key points (i) the Constitutional Council in brief (ii) the electoral litigation 
and its root cause (iii) ruling procedure and case study. 

2. THE CONSTITUTIONAL COUNCIL IN BRIEF

The Constitutional Council is a supreme, neutral, and independent institution created by 
the 1993 Cambodian Constitution. This Institution has been effectively functioning since June 
15, 1998. 

2.1. MEMBERS OF THE COUNCIL 

The Constitutional Council consists one President and eight Members. The President is 
elected by 9 Members of the Council at the absolute majority vote. The election of the President 
shall be conducted every three years after the three new members come into office. The President 
has rank and prerogatives equal to those of the President of the National Assembly. Members 
have rank and prerogatives equal to those of the Vice-President of the National Assembly. The 
normal term of the members of the Council shall be 9 years. Every 3 years, three members of 
this Council shall be replaced. Exceptionally, for the first mandate, some members are appointed 
and elected for a term of 3, 6, and 9 years. 

Three members are appointed by His Majesty the King, while the National Assembly and 
the Supreme Council of Magistracy elect 3 members each. The Members of the Constitutional 
Council shall be selected among the high personalities, Khmer national by birth, aged at least 
45 years old, graduated from higher education in the fields of law, administration, diplomacy, 
or economy; and having at least 15 years of professional experiences in the aforesaid fields of 
work. 

 2.2. COMPETENCES

According to the Constitution and the Law on the Organization and the functioning of the 
Constitutional Council, this Council shall have two noticed competences:



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

182 International Short Course on The Constitution 2018

Proceeding
International Short Course 2018

The Contitutional Court and Contitutionalism in Potlitical Dynamics 53

International Short Course 2018

The Contitutional Court and Contitutionalism in Potlitical Dynamics 5

(i) To guarantee the respect of the Constitution:  By this mean, the Constitutional Council 
interprets the Constitution, to interprets the laws adopted by the National Assembly and 
completely reviewed by the Senate, and to examine the constitutionally of laws4 . Also, the 
Council notifies His Majesty the King on all proposals to amend the Constitution5. 

(ii) To examine and rule on electoral litigations: Those elections are the election of the 
Members of the National Assembly and the election of the Senators. (Article 136 new).  

As a principle, the Constitutional Council cannot examine any matter on its own initiative. 
The Constitutional Council can examine the constitutionality of law before (A pririori) or after 
(A posteriori) its promulgation. Article 140 (new) of the Constitution states that The King, the 
Prime Minister, the President of the National Assembly or one-tenth of the National Assembly’s 
Members, the President of the Senate or one-fourth of the Senators, may send the laws adopted by 
the National Assembly to the Constitutional Council for examination before their promulgation.  

According to the provision of Article 141 (new) of the Constitution, the King, the President 
of the Senate, the President of the National Assembly, the Prime Minister, one-fourth of the 
Senators, one-tenth of the National Assembly’s Members, or the Courts can request the Council 
to examine the constitutionality of a law after its promulgation. Any citizen has the right to raise 
the unconstitutionality of the laws through the National Assembly’s Members or that of the 
President of the National Assembly or of the Senators or of the President of the Senate. 

3. THE ELECTORAL LITIGATION AND ITS ROOT CAUSE 

The electoral litigation is considered as a form of political litigation because an election 
is closely related to political rights of citizen. In the democratic regime, political parties and 
individuals belonged to political parties have experienced both satisfaction and dissatisfaction 
in the election. These two situations are linked to the electoral procedure and electoral result. 
Electoral competition shall result in ‘winning’ and ‘losing’, which are two common circumstances 
for every election. Thus, procedure for ruling on the electoral litigation shall be taken into 
account. Along with this mechanism, the understanding of the root cause of the litigation is 
among crucial part for whole procedure for ruling on electoral litigation. Electoral litigation shall 
be counted in all stages of the election, not only in only the period of Election Day. It covers the 
whole process of an election, which starting from the registration of the political parties at the 
Ministry of Interior. All the stages could meet political conflicts.  In Cambodia, there have been 
electoral litigations occurred, more or less, in time and stages of the election. Different forms 
of electoral litigation shall be counted (i) litigation concerning the political parties (ii) litigation 
concerning individual’s rights. 

 3.1. LITIGATION CONCERNING THE POLITICAL PARTIES

Political parties are the interest groups, who share common values and common political 
ideation. All political parties shall perform their activities in conformity with the provisions 
4  Article 136 (new) of the Constitution
5  Article 143 new (former Article 124) of the Constitution. The initiative to review or to amend the Constitution shall be the prerogative of 
the King, the Prime Minister, and the President of the National Assembly, at the proposal of one fourth of all its members
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stated in Law on Political Parties. Most of litigations are found during the period (i) registration of 
political parties and their candidates at the National Election Committee (ii) electoral campaign, 
and (iii) announcement of provisional result of the election. 

The main root causes of these litigations are noticed. During election period, political 
parties try to gain benefits as much they can. The way in which to gain benefits of those political 
parties could make them get enter into violation of laws and other regulations. Among those 
violations are (i) wrongful acts downgrading other political parties, and (ii) wrongful acts 
against provisions prohibited by laws.  The Constitutional Council is invested the jurisdiction to 
examine and rule on those litigations at the last step. For 2018 universal election, there was only 
one case filed to the Constitutional Council. 

3.2. LITIGATION CONCERNING THE INDIVIDUALS 

Individuals who have rights to vote could be registered in the voting lists. Once they 
already completed all requirements, the National Election Committee shall register their names 
in the voting list during the period of updating the voting list. National Election Committee shall 
post the voting lists in public. Once individuals did not find their names in the voting lists, hence 
they are invested the rights to issue complaints to the Constitutional Council at the last step. 

Root causes of these litigations are found in forms of (ii) mistakes made by those individuals 
who could not reach registration’s requirement for instance they could not provide all required 
documents such as birth certificates…etc. (ii) mistakes made by the election committee’s 
officers, for instance they made wrong spelling of the names or make losing of the names by any 
causes. The cases concerning these two causes had been found more in the previous elections. 
But, during the period of 2018 election, there were very least cases found because National 
Election Committee has updated its works on registration process by using modern IT systems. 
For 2018 universal election, there were no cases concerning registration of voting list made at 
the Constitution Council. 

4. RULING PROCEDURE AND CASE STUDY

4.1 RULING PROCEDURE 

After receiving any complaint, the President of the Council shall appoint one of the 
Council’s Members as the Rapporteur. This rapporteur has the duty to draft a report for the 
Council6. In case the Council found that this complaint was not consistent with its jurisdiction, 
the Council shall notify the concerned party by a Notification with reasonable notes. The public 
hearing shall be made in case the Council found this complaint was made within its jurisdiction. 
In this case, the Council will become the Jurisdictional Council and will process the case as 
same as Court.  Ruling procedure of the Council concerning electoral shall be done with main 
sessions (i) group session (ii) internal hearing, and (iii) public hearing. These three steps of 

6 Practically, to-be-appointed Rapporteur is notified before hands about any possible case submitted to the Council; hence to-be-appointed 
Rapporteur will have more time for following a trail of that case. It is considered as a good norm to be well prepared for ruling on a case. This 
is an initiative of H.E. IM Chhun Lim, the President of the Constitutional Council. 
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working are to make more confident in the Council’s decision and for check and balance, which 
is a core tool for promoting the neutrality and impartiality of this Council. 

4.1.1. THE GROUP SESSION 

The Council’s members are divided into three groups. One group consists of three members. 
The three members of each group shall come from different sources (one from the King, one 
from the National Assembly, and another one from the Supreme Council of Magistracy). A 
member of group appointed as the Rapporteur for working on concerned case, has duty to draft 
a report for the Council. The Rapporteur convenes for group session of three members in order 
to discuss on the draft of report. Other two members besides the Rapporteur have the full right 
to share their point of view on legal fact and legal ground of the case. This session is usually 
accompanied by a counsel of secretary, who duties for minute record and other assistances. The 
report is a foundation for decision-making. After discussion, a draft of decision will be also 
prepared for the internal hearing session; which was scheduled by the President of the Council.

4.1.2. INTERNAL HEARING

This hearing shall be made from the convocation of the President of the Council. All nine 
members are invited to this hearing. A counsel of secretary also attends in this session. This 
session is to provide all the members of the Council for taking part in discussion on the draft of 
report made by the group and for framing the draft of the decision. This session is for debating 
and sharing point of view but not for adopting. The result from this session is very crucial for 
the final decision of the Council to be made in public hearing.

4.1.3. PUBLIC HEARING7  

Final trial of the Council shall be made in form of the Public Hearing. The Council shall 
announce this hearing to the public by informing the exact date and time for its hearing. The 
plaintiff and the defendant (mostly NEC) shall be informed by summons. Other concerned 
person such as witnesses and supporting documents can be brought to this hearing. 

4.1.4. QUORUM AND ADOPTION

The time frame for the ruling on the electoral litigations of the following cases  (i) 10 
days for an appeal contesting to the NEC’s decisions and (ii) 20 days for complaints to CC 
contesting the provisional result of the election. According to Article 14 (New) of the Law on the 
Organization and the Functioning of the Constitutional Council, public hearing of the Council 
shall be considered in favour unless there are 5 members attend in the meeting via convocation 
from the President8. The Council shall adopt its decision by absolute majority vote (5 members 
at minimum). 

7 The whole procedure for public hearing, please read Taing Ratana’ s article: the Constitutional Law: Election, Structure, Procedure, and 
Competencies (KAS’s publication, Cambodian Constitutional Law, 2016) 
8 Absence of some members in this crucial hearing is very rare, except they are in serious health condition. 
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♦ CASE STUDY ON LITIGATION CONCEENING 2018 ELECTION 

 During the universal election of 2018 in Cambodia, there was only one electoral complaint 
submitted to the Constitution Council. The Constitutional Council ruled this case and made 
decision No196/004/2018 CC.D on August 15, 2018. The decision of the Council consists of 5 
main elements (i) the facts (ii) the issues (iii) holdings (iv) reasoning9, and (v) jurisprudences10. 
The quality of decision is among the priorities that the Council carefully focuses on it. Thus, the 
Constitutional Council, presided over by current president, has updated the structure of decision 
writing by including more qualified holdings and reasoning. It is good to look at the below case:

(i) The facts11 : During electoral campaign at Battambang province, there was a gathering 
of Num Banh Chok12  on July 19, 2018 at Mr. Chea Chiv’s house, a former senior 
member of former CNRP13 ; who is among 118 politicians banned for actively 
performed political activities for 5 years after his political party found guilty of 
‘treason’ and was dissolved on November 16, 2017 by Supreme Court.  Gathering’s 
members take group photos by showing their fingers heading to the sky. These photos 
taken were posted on face book pages of Chea Chiv, Kruy Kim Saing, and Thong 
Saroeun; and were attached to many pages of participants. Along with these photos 
posted, these aforesaid men wrote down sentences ‘ My finger shall be clean if there is 
no CNRP…clean finger…clean mind…no selling conscientiousness… and my finger 
is truly nice’. 

(ii) The Issues: The central issues of this case are (a) gathering and taking photos during 
the electoral campaign was considered as illegal activities? (b) posting on face book 
with those sentences are closely concerned illegal movement aims at destroying 2018 
universal election, made by politicians banned from exercising political activities? 
(c) Are these activities counted in performances prescribe in Article 142 of the Law 
on the Election of the Members of the National Assembly?  

(iii) The Holdings: Article 142 of the Law on the Election of the Members of the National 
Assembly14 ; Article 34 new (one), Article 41, Article 42 of the Constitution; and 
Article 19 of ICCPR. 

(iv) The reasoning15 : The Constitutional Council found (a) the activities of gathering, 
taking photos and posting on face books by this group are closely related to political 
movement made by former chairperson of CNRP, who escapes to France and invokes 
all local voters for boycotting 2018 election. This invocation had been made under 

9  The current president of the Council, H.E. Im Chhun Lim, has promoted this part more and more better for last decisions made by the 
Council. He asked the Council to provide precise reasoning; hence every party could understand the decision very well. 
10  More or less, jurisprudences could be found in decisions made by the Council. 
11  These postings were found as subjects to be accused as an illegal activities interrupting/destroying 2018 election that will be held on July 
29, 2018. Representative of CPP filed complaint against those activities at CEC, PEC, and NEC. Last, it was submitted to the Constitutional 
Council. 
12  Name of Khmer noodle with Khmer soup ‘ Samlor Pra Heu’ or ‘ Khmer curry”, which is quite popular for villagers during period of 
festival or any ceremony.
13  Cambodia National Rescue Party
14  This article provides one’s performances that are considered as activities of interrupting the voters from exercising their rights to vote.
15  These are brief reasoning among other crucial reasoning of many pages made by the Council.
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theme  ‘clean finger movement’ by using social networking and other medias. Clean 
finger movement has spread out rapidly and largely from cities to local communities 
(b) these activities are intentional acts made aims at interrupting voters from exercising 
their rights to vote or otherwise making confuse among voters or making them lose 
of confidence on the 2018 universal election (c) all activities performed by all means 
with intentionally interrupting someone from exercising his/her rights to vote, are 
considered as activities made in consistent with provision stipulated in Article 142 of 
the Law on the Election of the Members of the National Assembly,

(v) The jurisprudences: The Constitutional Council re-confirms (a) ‘rights to vote is a 
constitutional rights’ for Article 34 new (one) and ‘rights to vote is an important 
fundamental rights for exercising democracy and one’s liberty’ for 142 of the Law on 
the Election of the Members of the National Assembly (b) ‘activities of interrupting 
[…] stated in Article 142 of LEMN’ need only ‘ its performance element with all kinds 
of mean’ rather than ‘Damage’ occurred, and (c) ‘rights and obligation are bound’ 
for Article 41, Article 42 of the Constitution, and Article 19 of ICCPR. 

This aforesaid decision is ‘a full option’ for writing a decision made by the Council in 
2018 universal election. It is [may be] the new trend for upgrading quality of decision made 
by the Council and providing more confidence for the parties during the election period. It is 
among great decisions express the commitment of the Council in the position of independent 
and neutral institution. 

 5. CONCLUSION

 The Constitutional Council is an independent and neutral institution. This Council is 
invested the sovereign jurisdiction over electoral litigation. No part of any power could interfere 
into the jurisdiction of the Council. Political interference into other independent institutions is 
among hot topics for debating in almost countries of this world. Thus, the performance of those 
independent institutions shall be a measurement in this debate. In all contexts, the Constitutional 
Council of Cambodia has performed its function in conformity with the Constitution and 
existing laws of the Kingdom. In the political context and particularly in electoral litigation, 
the Constitutional Council plays its role as a jurisdictional council invested rights to examine 
and rule on electoral litigations. The Constitutional Council performs its function in providing 
‘Justice’ to all concerned parties within the context of ‘legal certainty’.
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Council of Cambodia has performed its function in conformity with the Constitution and 
existing laws of the Kingdom. In the political context and particularly in electoral litigation, 
the Constitutional Council plays its role as a jurisdictional council invested rights to examine 
and rule on electoral litigations. The Constitutional Council performs its function in providing 
‘Justice’ to all concerned parties within the context of ‘legal certainty’.
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ABSTRACT

Since the establishment of the Constitutional Court of the Kingdom of Thailand, it has 
played an important role in protecting democracy. Its role seemed very active especially during 
the country’s political crises. As general election is one of the mechanisms to stabilise and 
improve the nation’s politics and government, the Constitutional Court of Thailand considers its 
role is also necessary, and took part in many democratic dynamics in the country by rendering 
its rulings on the laws related to the general elections.

Keywords: Constitutional Court of Thailand, Democracy, Election

1. Introduction

Since Thailand changed its governmental regime in 1932 from absolute monarchy 
to constitutional monarchy, or “a democratic regime with the King as Head of the 
State” as prescribed in the country’s current Constitution B.E 2560 (2017), it has faced  
Thai-styled democracy, which is not exactly relevant to the Western style, many times. Some 
scholars argue that this Thai style is as “semi-democracy” or “managed democracy” (see Neher, 
1987, 1996; Samudavanija, 1987). A substantial number of its coups d’état and newly-drafted 
constitutions are two of the outstanding examples for this point. 

However, the country has attempted to conduct political reforms to reach a stable 
democratic regime. The Constitution of the Kingdom of Thailand B.E. 2540 (1997), which 
was generally known as “People’s Constitution,” was an outcome of that endeavour. According 
to that past constitution, many organisations were firstly established for public oversight and 
scrutinisation to ‘check and balance’ with legislative, executive, and judicial branches. The 
Constitutional Court of the Kingdom of Thailand is one of those institutions. Nonetheless, after 
the enforcement of that constitution, the country fell to be in several states of political turmoil. 
Thailand, accordingly, enacted its new constitutions; namely the Constitution of the Kingdom 
of Thailand (Interim) B.E. 2549 (2006), the Constitution of the Kingdom of Thailand B.E. 
2550 (2007), the Constitution of the Kingdom of Thailand (Interim) B.E. 2557 (2014), and 
1 Constitutional Court Academic Officer (Professional Level), Acting Director of International Affairs Division,  
   Office of the Constitutional Court of Thailand
2 Constitutional Court Academic Officer (Professional Level), Office of the Constitutional Court of Thailand
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the Constitution of the Kingdom of Thailand B.E. 2560 (2017), respectively. Throughout the 
enforcement of these constitutions, the Thai Constitutional Court has played many great roles 
relevant to political and democratic dynamics for the country’s reforms. One of these aspects is 
election-oriented cases on which the Constitutional Court of Thailand held its rulings. 

This paper will examine the concepts of democracy and election. Then, it will focus upon 
several Constitutional Court rulings relevant to general elections in Thailand, and make an 
analysis on the Constitutional Court’s role. The paper will end up with its conclusion.  

2. The Concepts of Democracy and Election

 2.1 Democracy

 “Government by the people” is a basic definition of democracy. The degree of democracy 
in individual countries is correlation with the level of citizens’ political participation. According 
to Parry, Moyser and Day (1992), people’s political participation can be implied as one of the 
main ideas of a democratic regime. Democracy of any country could no longer emerge if there 
is no participation of its citizens.

Jan W. van Deth (2001) studies and analyses many research papers about political 
participation. He exemplifies many ranges of citizens’ political activities; for example, consuming 
political news, writing letters to officials, boycotting certain products, official and unofficial 
strike, illegal protest and lawful demonstration, donating money to a political group, voting and 
election, political party’s engagement, holding a political position, and so on.

 2.2 Election

 With a focus upon an election, Young (2009) points out that an election is the moment 
of a government under a democratic regime in order to “provide a public model of dignity and 
respect.” An electoral process can be fully assessed until voting is concluded, ballots are counted 
and results are announced and implemented. Voting and election is one of methods of political 
participation which reflects on a high degree of democracy in each country.
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(Figure 1: Political participation can be conceptualized in a hierarchical manner. 
Political involvement is understood in terms of different levels (adapted from Milbrath, 1965)

Therefore, every aspect of election – which is one of the main political participation 
activities – is important for any country’s democratisation. Regarding Thailand, it can be seen 
in Section 50 (7) of the Constitution of the Kingdom of Thailand B.E. 2560 (2017) prescribed 
election is a duty of the Thais – stating that “the Thai people shall have a duty to freely exercise 
his or her right to vote in an election or referendum, taking into account the common interests of 
the country as a prime concern.”     

3. Constitutional Court Rulings relevant to Election in Thailand

 3.1 Summary of Constitutional Court Ruling No. 9/2549 dated 8th May B.E. 2549 (2006)

 The Ombudsman submitted a matter to the Constitutional Court for a ruling under the 
Constitution of the Kingdom of Thailand B.E. 2540 (1997) on constitutionality problems in 
the Election Commission’s proceedings with respect to the general election of Members of the 
House of Representatives on 2nd April 2006.

 The case background is related to the Royal Decree Dissolving the House of 
Representatives B.E. 2549 (2006). This Royal Decree consisted of two main substances. First, 
section 3 of the Royal Decree provided for the dissolution of the House of Representatives so as 
to arrange a new election of Members of the House of Representatives. The Thai Constitutional 
Court ruled that this substance was an act of the government. The Prime Minister, as the head of the 
executive branch, should have and exercise his executive power in the parliamentary democratic 
system for checks and balances with the legislative branch. This act was a relationship between 
the executive power (the government) and the legislative power (the National Assembly). As 
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a consequence, the act of the Prime Minister on this matter was not subject to the scrutinising 
power of the Constitutional Court as one of the judicial organs.

 However, with respect to the second substance, section 4 of the Royal Decree provided 
for a new general election of Members of the House of Representatives on 2nd April 2006. 
The determination of the election date was made by the government because it acted as a 
countersigning party of the Royal Decree. Yet, such determination of election date was related 
to the administration of election under the powers and duties of the Election Commission as 
provided by the Constitution B.E. 2540 (1997). Therefore, the government’s determination of 
election date in the Royal Decree shall be done in coordination with the Election Commission 
Moreover, the Constitution also provided that other tasks – like control, administration, and 
holding of an election – shall be the powers and duties of the Election Commission. If there is 
a problem related to the election, the Election Commission had the power to consider and rule 
on such a problem. Such power of the Election Commission also was subject to the scrutinising 
power of the Constitutional Court as one of the judicial organs.

 The date of general election on 2nd April 2006 was an only 37-day period subsequent to 
the coming into force o the Royal Decree. In addition, it was found that approximately half of all 
the valid ballot papers showed abstention votes or “vote No,” as a significant number of election 
constituencies were contested by only one candidate from only one political party; namely the 
‘Thai Rak Thai Party.’ Such election candidates failed to obtain the number of vote as required 
according to relevant laws. 

 The Constitutional Court of Thailand considered that the democracy was a regime of 
government where the country’s citizens elected their representatives to govern the state. As 
a result, such election of Members of the House of Representatives on 2nd April 2006 failed to 
satisfy the spirits of the Constitution B.E. 2540 (1997), which attempted to promote and protect 
the rights and liberties of the Thai people in their political and governmental involvement – as 
well as the development of political reforms for the country’s stability. The Thai Constitutional 
Court, thus, ruled that even though the general election on that date was held under the Royal 
Decree Dissolving the House of Representatives B.E. 2549 (2006) was enacted pursuant to the 
provisions of the Constitution, the facts having occurred in the mentioned election contributed 
to an unfair result. The election candidates did not truly receive the votes of the people under a 
fair and truly democratic regime. As a consequence, the general election on 2nd April 2006 was 
unconstitutional in accordance with the spirits of section 2, section 3 and section 144 of the 
Constitution of the Kingdom of Thailand B.E. 2540 (1997).

 3.2 Summary of Constitutional Court Ruling No. 5/2557 dated 21st March B.E. 2557 (2014)

  The Ombudsman submitted a matter to the Constitutional Court 
for a ruling under section 245 (1) of the Constitution of the Kingdom of Thailand 
B.E. 2550 (2007) on whether or not the general election of Members of the House 
of Representatives on 2nd February B.E. 2557 (2014) pursuant to the Royal Decree 
Dissolving the House of Representatives B.E. 2556 (2013) was constitutional.
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 The case background indicates that the Ombudsman (applicant) received a complaint 
letter from a Thai citizen stating that the administration of the Election Commission to hold the 
general election of Members of the House of Representatives on 2nd February B.E 2557 (2014) 
was not held on the same day throughout the entire Kingdom of Thailand pursuant to section 
108 paragraph two of the Constitution of the Kingdom of Thailand B.E. 2550 (2007).

 The Constitutional Court of Thailand found that the Royal Decree Dissolving the House 
of Representatives B.E. 2556 (2013) set a date for the general election of Members of the 
House of Representatives on 2nd February 2014. The Election Commission had administered the 
election by setting the dates for submission of political parties’ lists of candidates for election 
of party-list Members of the House of Representatives from 23rd to 27th December 2013, and 
setting the date for receiving applications for candidacy in the election of constituency Members 
of the House of Representatives between 28th December 2013 and 1st January 2014. However, 
due to several political protests and obstructions to candidacy applications, there were 28 
constituencies, which had no election candidate.  

 Section 108 paragraph two of the Constitution B.E. 2550 (2007) provided that “… such 
election date must be the same throughout the Kingdom.” This provision intended to ensure that 
the election compiled with key fundamental principles of election; for instance, free and equal 
elections. In other words, all eligible voters should exercise their rights free from any pressure 
or influence on their decision. Indeed, they should reach a decision independently under an 
open process of political expression. Thereby, the setting of more than one date of the general 
election would result in any changes of election campaigns and voting behaviours because of an 
influence on the election on the subsequent date.

 Nevertheless, the Organic Act on the Election of Members of the House of Representatives 
and Obtaining of Senators B.E. 2550 (2007) authorised relevant organisations to set or declare 
a new election date.

-  The Organic Act on the Election of Members of the House of Representatives and 
Obtaining of Senators B.E. 2550 (2007)

-  Section 78 empowered the Election Commission to set “a new election date” in case of being 
unable to undertake a polling place due to a riot, flood, fire, or force majeure event before the 
set election date.

-  Section 88 empowered the Election Commission to declare a new election in a constituency 
where there was only one election candidate, and such candidate received the votes of less 
than 25 % of the number of eligible voters in his or her constituency.

-  Section 109 empowered the Election Commission to hold a new election in a polling place if 
it was reasonably believed that voting in the polling place had been conducted in a fair and 
just manner. 

-  Section 111 paragraph one empowered the Supreme Court to order a new election in a case 
subsequent to the announcement of election results if there was reasonable evidence to believe 
that voting in a constituency had not been conducted in a fair and just manner, or the election 
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was won dishonestly through the actions of a person or a political party in violation of the 
Organic Act on the Election of Members of the House of Representatives and Obtaining of 
Senators B.E. 2550 (2007), or the Organic Act on Political Parties B.E. 2550 (2007).

 With respect to the absence of election candidate in 28 constituencies, a general election 
in such areas did not take place. Thereby, it was not under the powers and duties of both the 
Election Commission and the Supreme Court to set or declare a new election date as provided 
in the above-mentioned provisions.

 In addition, section 93 paragraph one and paragraph six of the Constitution B.E. 2550 
(2007) was intended to ensure that the House of Representatives had the complete number of 
500, who were elected from a general election held on the same day throughout the Kingdom as 
stated in section 108 of the Constitution. The date of the general election should have been set 
on one day; that is to say, 2nd February 2014. As a result, to arrange another election in the 28 
constituencies on a new date would be unconstitutional. 

 In short, the Thai Constitutional Court ruled that the Royal Decree Dissolving the House 
of Representatives B.E. 2556 (2013) in regard to the determination of the general election date 
was unconstitutional or inconsistent with section 108 of the Constitution B.E. 2550 (2007) 
because the election could not be administered nation-wide on the same day.

4.  The Constitutional Court of Thailand and Democratic Dynamics: Election - oriented 
Cases

According to the two above-discussed case examples of the Constitutional Court rulings, 
the Constitutional Court of Thailand has played a great role in the country’s political arena. 
Amidst political crises and obstructions, the Constitutional Court has actively sought better 
solutions which were important for Thailand’s political and governmental reforms. This role can 
be said to be “judicial activism.”

Although the Constitutions of the Kingdom of Thailand have been revoked, and, then, 
the legislative branch has enacted the new ones several times, the Constitutional Court has still 
upheld the supremacy of the Constitutions of the country in each period of enforcement. In the 
case of the Royal Decree Dissolving the House of Representatives B.E. 2549 (2006) and the 
Royal Decree Dissolving the House of Representatives B.E. 2556 (2013), which were under 
the executive branch’s power, some provisions were irrelevant to the spirits of the Constitution. 
Therefore, the Constitutional Court held a ruling that the provisions falling in a problem were 
unconstitutional.

Moreover, the Constitutional Court of Thailand considers the principles of election; for 
example, free election, non-discriminatory election, and voting and election without any pressure 
or influence, are a key mechanism for the country’s reforms, political and governmental stability, 
and improvement of Thailand’s democratic regime with the King as the Head of the State. 
The Constitutional Court finds that an unfair and unjust manner in an election is unacceptable. 
Indeed, the best practice for democratisation should be done through free and equal voting and 
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election. Therefore, the determination of the dates of the general elections mentioned in the 
two case examples was contrary to or inconsistent with the Constitutions of the Kingdom of 
Thailand B.E. 2540 (1997), and B.E. 2550 (2007), respectively.

It can be seen that the Constitutional Court of Thailand has had an active role in 
political dynamics. In order to stabilise democracy in Thailand, it is undeniable that the first 
and foremost step is to alleviate political turmoil – especially through voting and election. 
However, non-democratic election is able to bring about a political vicious circle (see 
Hoadley, 2017; Murray, 1996). To “cut off” any processes in the circumstance, any state 
institutions – including the Thai Constitutional Court – have take part by exercising their 
duties and powers in accordance with the Constitution, relevant laws, and world-widely 
acceptable principle; that is to say, the rule of law.        

5.  Conclusion 

Thailand has adopted a democratic regime with the King as Head of the Sate since its 
first – and only one – revolution. Although the country has revoked and drafted several new 
constitutions many times, each of them aimed at both political and governmental reforms. 
According to the Constitution of the Kingdom of Thailand B.E. 2540 (1997), various organs 
– including the Constitutional Court of Thailand – were founded to achieve that objective 
effectively. Since then, the Constitutional Court has played a significant role in protecting the 
country’s democracy. One of its major contributions is its election-oriented case. As election is 
generally believed to be one of the democratic mechanisms to stabilise and improve politics – 
particularly at the national level; that is to say, general elections, the Constitutional Court has 
exercised its duties and powers under the Constitutions in each period of enforcement to lead the 
country in democratic dynamics as can be seen in the two Constitutional Court’s rulings related 
to the Royal Decrees Dissolving the House of Representatives B.E. 2549 (2006) and B.E. 2556 
(2013), respectively. 

----------------------------
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Lee Moonjoo
Rapporteur Judge, Constitutional Court of Korea

eagoon@ccourt.go.kr

It is my great honor to share some experiences of the Constitutional Court of Korea with 
each nation and I sincerely appreciate the Constitutional Court of the Republic of Indonesia for 
providing this meaningful conference.

Today, I would like to address the role of the Constitutional Court of Korea(hereinafter 
referred to as the “the Court”) in political dynamics with some of the most representative cases. 

This year marks the 30th anniversary of the Court, established in 1988. Founded in answer 
to the Korean people’s strong desire for a true democracy, the Court has been steadfast in 
performing its innate role as the highest institution entrusted with the task of interpreting the 
Constitution to safeguard the constitutional order. 

Historically, the Court cannot be described separately from democratization. A judicial 
system tends to play an important role in most nations that had experiences of transition from 
an authoritarian regime to democratic regime. We can find this tendency in Asia, East Europe 
and Latin America that relatively had been democratized recently. Meanwhile, after the exit of 
authoritarian regimes, democracy and the rule of law are emerging as important issues.

In the history of constitutional democracy of Korea, there are various experiences from 
regime change to substantial democracy and the Court has played a decisive role. On that note, 
let me introduce some of the Court’s decision that affected political dynamics in Korea. 

Case on the Special Act on the May 18 Democratization Movement, etc.

In this case, the Court upheld Article 2 of the Special Act on the May 18 Democratization 
Movement, etc.(hereinafter referred to as the “May 18 Act”) that suspended the prescription of 
public prosecution for leaders of the December 12 Incident and the May 18 Incident in order to 
punish them as criminals disrupting the constitutional order.  Article 2 of the May 18 Act provided 
that for the crimes disrupting the the constitutional order that took place around December 12, 
1979, and May 18, 1980, the accrual of the prescription period is hereby considered as having 
been suspended until the expiration of term of office of President Roh Tae-Woo. 
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All justices agreed that Article 2 of the May 18 Act is constitutional if the period of 
prescription for public prosecution had not expired at the time of enactment. Four justices stated 
that they would still uphold the article as constitutional even if the period had expired at the time 
of enactment. They ruled that, although genuine retroactive legislation is prohibited in principle 
by the rule of law, it can be allowed exceptionally when the protection of the private interest 
of confidence in the existing status of law cannot be justified in light of the compelling public 
interest in changing it. They found that the provision pursues a public interest overwhelmingly 
more important than the protection of expectation interests of criminals who had disrupted the 
constitutional order regarding the completion of the prescription for public prosecution – and 
deemed it constitutional.

Five justices stated that they would find it unconstitutional to a limited extent in that 
case. They reasoned that making a new law to prosecute a crime against which the period of 
prescription for public prosecution has already expired is equivalent to legislating new elements 
that enable ex post facto criminal punishment. They ruled that such legislation is not permissible 
under the principle of due process of the latter part of Article 12 Section 1 and the prohibition of 
ex post facto criminal punishment under Article 13 Section 1 of the Constitution.

As the quorum for unconstitutionality was not met, the article was held as constitutional.

This decision put an end to the controversy surrounding the constitutionality of the 
provision. The ordinary courts could solely concentrate on the issue of guilt, without worrying 
about when the period of prescription for public prosecution began to accrue. As a result, the 
two former presidents, Chun Doo-Hwan and Roh Tae-woo were sentenced to life imprisonment 
and 17 years in prison. 

In general, the very fact that there was a transition under way from an authoritarian regime 
to a new one, meant that justice were viewed with particular suspicion, as potential holders 
of constitutional review authority. As a result, there were powerful political reasons to place 
constitutional adjudication outside the judiciary and give it to a specialized and politically 
appointed body.1 In this case, the Court justified the exit of authoritarian regimes in the name of 
rule of law. Simultaneously the Court thus met the political demand of separation of authoritarian 
regimes.

Case on the relocation of the Capital 

As a presidential candidate, Roh Moo-hyun announced as one his campaign pledges a 
plan to relocate the administrative functions of the capital to the Chungcheong region, to curb 
metropolitan concentration and boost the undeveloped regional economy. On December 19, 2002, 
Roh was elected president in the 16th Presidential Election. Thereafter, the National Assembly 
passed the government-sponsored bill for the Act on Special Measures for the Construction of 
a New Administrative Capital(hereinafter referred to as the “New Administrative Capital Act”).

1  Ferejohn, John ·Pasquino, Pasquale. 2003. “Rule of Democracy and Rule of Law.” Democracy and Rule of Law. p. 252. Cambridge Uni-
versity Press.
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In this case, the Court delivered a decision of unconstitutionality for the New Administrative 
Capital Act as follows.

Seoul as the capital of Korea is a norm which is evident to everybody and which was 
presupposed by the written Constitution, although it is not expressly provided for in text. As 
a customary constitutional norm, it has gained the status of an unwritten Constitution. Since 
Seoul’s status as the nation’s capital is a customary constitutional norm, it retains constitutional 
force, unless and until an explicit constitutional provision on establishing a new capital is 
created. According to Article 130 of the Constitution, a constitutional revision must be passed 
at a national referendum. The New Administrative Capital Act seeks to effect the relocation of 
the nation’s capital, a matter requiring constitutional revision, without following the procedures 
required for revising the Constitution. As such, it bars the exercise of the citizen’s right to vote in 
a national referendum with regard to constitutional revisions, and thus violates the Constitution.

In this case, there was one dissenting opinion. Under a system of law governed by a written 
constitution, we cannot regard a customary constitutional norm as having the same force as the 
text of the Constitution, or as having a normative force that can disable provisions of the written 
text. A customary constitutional norm holds “supplementary force” only when it is harmonious 
with the various principles of the written text. This is true even when the subject matter regulated 
by the customary constitution is a “significant constitutional matter.” Therefore, the revision of a 
constitutional custom such as the relocation of the capital can be undertaken through legislation 
by the National Assembly, as long as there is no explicit constitutional provision that restricts 
this. Thus, there is no possibility for the enactment of the New Administrative Capital Act to 
infringe the public’s right to a national referendum.

Case on the Dissolution of the Unified Progressive Party

In this case, the Court decided to dissolve the respondent(Unified Progressive Party) and 
strip its affiliated lawmakers of their National Assembly seats on grounds that its objectives and 
activities are against the fundamental democratic order under the Constitution.

The court stated that “against the fundamental democratic order” means having the 
concrete danger of causing a substantial threat to the fundamental democratic order, so party 
dissolution can only be justified when the principle of proportionality is strictly observed. 

The respondent’s objectives were against the fundamental democratic order. Considering 
all circumstances, it could be concluded that the objectives of the respondent’s leading members 
are eventually aimed at achieving the North Korean style of socialism, which contradicts the 
fundamental democratic order in our Constitution. The Court further examined whether the 
dissolution of party is compatible with the proportionality principle. As a result, it concluded 
that the decision to dissolve the respondent is not in violation of the principle of proportionality 
in that the objectives and activities of the respondent aimed at implementing the North Korean 
style of socialism contain seriously unconstitutional elements; South Korea is in a unique 
situation where it faces confrontation with North Korea, a country that strives to overthrow the 
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government of its southern neighbor; there is no alternative other than dissolution in removing 
the risk of the respondent; and the interest of safeguarding the fundamental democratic order 
outweighs the disadvantage caused by party dissolution, namely the restraint on the respondent’s 
freedom to engage in party activities. With the dissolution of the respondent, the Court removed 
the affiliated lawmakers from their National Assembly seats.

In this case, there was one dissenting opinion that it cannot positively be said that the 
respondent advocates progressive democracy to pursue the North Korean style of socialism; 
the gatherings to plot treason are only meetings of some members of the party, not attributable 
to the respondent; and if not, the dissolution of the respondent is contrary to the proportionality 
principle.

Concerning both cases above, these decisions led to controversy in the worlds of politics, 
academy and press. In particular some criticized that the Court is politically biased toward 
conservative ideology and revealed judicial activism grounded on such bias. After all, it is 
apparent that the Court is not inferior to the legislative or the administrative power through 
these decisions.

Cases on Presidential Impeachment

The Court decided two cases on presidential impeachment. In the 2004 impeachment case 
against President Roh Moo-hyun(hereinafter referred to as the “the first impeachment case”), 
the petition was rejected, while, in the 2016 impeachment case against President Park Geun-
hye(hereinafter referred to as the “the second impeachment case”), the petition was upheld and 
the President was removed from office.

The motion for impeachment of President Roh Moo-hyun was passed by concurrent votes 
of 193 National Assembly members on March 12, 2004, on the grounds that the president had 
disrupted the national law and order by supporting a particular political party and playing down 
constitutional agencies.

In the first impeachment case, the Court rejected the petition for impeachment adjudication. 
The Court’s reasoning is summarized as follow.

The president violated the duty of public officials to maintain political impartiality in 
election and the duty to protect the Constitution by making statements at a press conference in 
support of a particular political party with the election close at hand, by denigrating the election 
law as the “vestige of the era of elections affected by government interference” and publicly 
questioning the legitimacy of the law although he had been warned by the National Election 
Commission against the violation of election law, and by proposing a confidence referendum not 
permitted under the Constitution.

However, “where a request for an impeachment is well-grounded” in Article 53 Section 
1 of the Constitutional Court Act does not mean any and all violations of the Constitution or 
Acts, but means a violation of law grave enough to justify the removal of a public official from 



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

204 International Short Course on The Constitution 2018

Proceeding
International Short Course 2018

The Contitutional Court and Contitutionalism in Potlitical Dynamics 74

International Short Course 2018

The Contitutional Court and Contitutionalism in Potlitical Dynamics 6

office. Further, a “violation of law grave enough to justify the removal of the president from 
office” means such circumstances where the maintenance of the presidential office can no longer 
be permitted from the standpoint of the protection of the Constitution or where the president 
has lost the qualifications to administrate state affairs by betraying the people’s trust. Thus, the 
president’s violation of law recognized in this case is insufficient to justify his impeachment.

The impeachment proceedings against President Park Geun-hye were triggered by the 
press report on October 24, 2016, to the effect that key Cheng Wa Dae documents were leaked 
to the president’s old acquaintance, who had been secretly involved in running state affairs. The 
people were shocked by the fact that the acquaintance, who was a mere civilian, had intervened 
in state affairs and pursued her personal gains using the relationship with the president. As 
public opinion demanding her resignation heightened, President Park Geun-hye announced 
three statements of apology to the people, but did not voluntarily resign from the presidency. 
The motion for impeachment was passed on December 9, 2016, with 234 National Assembly 
members voting in favor.

In the second impeachment case, the Court upheld the petition for impeachment 
adjudication and removed President Park Geun-hye from her office. The Court’s reasoning is 
summarized as follows.

The Constitution clarifies the duty of public officials to serve public interest by providing 
that public officials shall be “servants of the entire people,” and the duty is further specified in 
the State Public Officials Act the Public Service Ethics Act. The respondent, however, violated 
the above duty by abusing her position and authority as president for the benefits of the specific 
acquaintance. The respondent infringed upon the property rights and freedom of management 
of companies by abusing her authority as president to help the specific acquaintance seek her 
own interests, and violated the duty of confidentiality under the State Public Officials Act by 
allowing numerous documents kept classified to be leaked under the orders and tacit approval 
of the respondent.

The respondent’s act of violating the Constitution and law are a betrayal of the people’s 
confidence, and are grave violations of the law unpardonable from the perspective of protecting 
the Constitution. Since the negative impact and influence on the constitutional order brought 
about by the respondent’s acts are serious, the benefits of protecting the Constitution obtained 
by the removal of the respondent from office overwhelmingly outweigh the loss that would be 
incurred by the removal of the respondent from office.

Until the Court decided the two impeachment case against presidents, severe national 
division and political crisis arose. The Court has united the nation by pronouncing decisions 
that upheld the spirit of the Constitution. However, there are some critical views on the role 
of the Court that the Court holds so excessive political power on several political issues that 
the space of political autonomy is reduced. These criticisms are partial valid and more and 
more political issues have been concentrated on the Court. In this situation, the Court could be 
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that upheld the spirit of the Constitution. However, there are some critical views on the role 
of the Court that the Court holds so excessive political power on several political issues that 
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degraded as a political weapon. Therefore it is the most important role for the Court to maintain 
the independency from political power and making decisions impartially.

Presently, the Court has become the most credible and trusted national institution among 
the Korean people. It is the result of continual efforts and self-restraint of justices.

Through this conference, it is great honor to share the Court’s experiences with each other. 
Thank you very much for your attention.
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ABSTRACT

The establishment of the constitution guarantor institute is aimed at making the constitutional 
rights of every citizen or state institution not easily harmed by power through legislation, so that 
in the amendment to the 1945 Constitution of the Republic of Indonesia the Constitutional Court 
is present as an institution serving as the guarantor of the constitution. the number of legal norms 
that exist in a country and many institutions that are authorized to form them can be ascertained 
that the contradictions from the existing norms will require a dispute breaker institution, the 
character of the Constitutional Court’s decision is final and binding to differentiate with other 
judicial institutions, as well as the decision of the Court bind the whole party without exception, 
not only the parties disputed but also public member, it is only the issue that arises into a problem 
after the Constitutional Court decides a case of reviewing laws that are considered contrary to 
the constitution, it should be the legislative body in this case such as the People’s Representative 
Council and the President or other relevant state institutions obey the decision and implement it. 
However, because the Constitutional Court does not have an executive tool for the decision, it is 
still a great homework by this country, the ethics of state that should be prioritized by the parties 
in complying with the Court’s ruling. This is study that will be the author’s explain in this paper. 

Keywords: Decision of the Constitutional Court, Final and Binding, non-compliance, 
Eksekutorial
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A. Introduction

The Indonesian state is said to be a legal state in Article 1 Paragraph (3) of the 1945 
Constitution of the Republic of Indonesia. As a rule of law, there are restrictions on the attitudes, 
behavior and actions of the authorities and citizens based on law. It is intended that citizens are 
free from arbitrary actions from state authorities.1

The consequences of these provisions are one of the most important principles in the rule 
of law, namely the guarantee of an independent judicial power administration, free from the 
influence of other branches power to administer the judiciary to enforce law and justice.

Indonesian state can be said as a country that uses a constitutional law paradigm, Juan Linz 
stated that because of the commitment (Self-Binding Procedure), on this system the government 
is very bound by the procedures for the use of power regulated in the constitution. Therefore, 
in the framework of a government that can be controlled, power should only be replaced by 
a majority of exceptional powers (absolute majority). Besides that, the main characteristic of 
constitutional government requires clear hierarchy of laws and only interpreted by judicial 
authority.2

The third Amendment to the 1945 Constitution of the Republic of Indonesia resulted in 
a new judicial power branch institution in addition to the Supreme Court, the presence of the 
Constitutional Court as one of the new judicial power actors in the Indonesian constitutional 
system. The establishment of the Constitutional Court regulated in the Indonesian constitution 
in Article 24 Paragraph (2) which reads the judicial power is carried out by a Supreme Court 
and the judiciary under it in the general court environment, religious court environment, military 
court environment, state administrative court environment and by a Constitutional Court.

With the changes in Article 24 paragraph (2) it requires the existence of a Constitutional 
Court came in Indonesia. A new state institution was formed with a purpose to carry out the 
judiciary relating to maintaining the constitution.3 The Constitutional Court has several duties 
and authorities that are carried out in the realm of the judiciary. This authority is regulated in 
Article 24C paragraph (1) of the 1945 Constitution of the Republic of Indonesia reads:

“The Constitutional Court has the authority to adjudicate at the first and last level 
whose decisions are final to examine the law against the Constitution, decide on 
disputes over the authority of state institutions whose authority is granted by the 
Constitution, decide the dissolution of political parties and decide disputes about the 
results of the general election.” 

1 Fatkhurohman, Dian Aminudin, and Sirajudin, Understanding the Existence of the Constitutional Court in Indonesia, Citra Aditya Bhakti, 
Bandung, 2004, p. 7
2 Juan J. Linz and Alfred Stepen, “Defining and Crafting Democratic Transition, Constitutions, and Consolidation” in Crafting Indonesian 
Democracy. Edited by R. William Liddle, Mizan Pustaka, Jakarta, 2001, p. 30, see also in Ahmad Syahrizal, Constitutional Court, Pradnya 
Paramita, Jakarta, p. 55
3 The constitution can be interpreted as the framework of the state that is organized through the law, in which case the law stipulates: the 
regulation regarding the establishment of permanent institutions, the function of the equipment, and certain specified rights. Dahlan Thaib, 
Jazim Hamidi, Ni’matul Huda, Theory of Law and Constitution, Rajawali Press, Cet II, 2015, Jakarta, p. 11
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Besides that, the Constitutional Court also has a constitutional obligation which is also 
regulated in Article 24C paragraph (1) of the 1945 Constitution of the Republic of Indonesia 
reads:

“The Constitutional Court must provide a decision on the opinion of the People’s 
Legislative Assembly regarding alleged violations by the President and / or Vice 
President in accordance with the Constitution.”

Judicial review can be done through a judicial mechanism (justial) or a non-justial 
mechanism. Reviewing by the judiciary is called a judicial review, and other review conducted 
by other than the judiciary can be in the form of legislative review (by the legislator) or it can be 
in the form of an executive review (by the government).4

Even though the Constitutional Court in conducting the examination of the law against the 
Constitution the decision is final and binding, but the reality is sometimes that the decision of the 
Constitutional Court is not obeyed or ignored by the legislator. The House of Representatives 
and the President as legislators often do not comply with the decisions of the Constitutional 
Court. In fact, according to the provisions of Article 10 Paragraph (1) letter d of Law Number 12 
of 2011 concerning the Establishment of Legislation, one of the contents of the law is a follow-
up to the decision of the Constitutional Court. This condition resulted in the Constitutional 
Court’s decision as if it had no meaning, because there were no sanctions for lawmakers (DPR 
and President) who did not comply and did not follow up on the Constitutional Court’s decision.5

Alexander Hamilton had issued a statement written in Federalist No. 78 (1788), as follows;6

The judiciary, from the nature of its function, will always be least dangerous to the

political rights of the constitution. The executive holds the sword of the community 
and the legislature the purse: The judiciary, on the contrary has no influence over 
either the sword or the purse; no direction either of the strength or the wealth of 
society, and take no active resolution whatever. The court, may truly be said to have 
neither FORCE no WILL but merely judgment; and must ultimately depend upon 
the aid of executive arm for the efficacious exercise even this facility. The judiciary 
is therefore the weakest of the three branches.

The article was given the theme Least Dangerous Branch of Government. In Hamilton’s 
thought, if the executive has a sword (weapon), while the legislature determines the state finances 
(wallet). On the contrary, the judiciary power is only authorized to decide cases, it means that to 
be able to execute the decision, the court must be assisted by the executive branch. Of the three 
branches of power, he argued that judicial power was the weakest branch.7

4  Jimly Asshiddiqie, Procedural Law for Judicial Review, Secretariat General and Registrar of the Constitutional Court of the Repub-
lic of Indonesia, Jakarta, 2006, p. 1-2

5  Widayati, Disobedience Problem Against the Ruling of the Constitutional Court About Testing the Law, Journal of Legal Reform 
Volume IV No. January 1 - April 2017, p. 2

6  Alexander Hamilton, Federalist 78. In the Federalist Papers. New York: Mentor. See also the analysis of William J. Quirk and R. 
Randall Bridwell in Judicial Dictatorship, (New Jersey: Transaction Publishers, 1995), p. 30, see also in Inosenti Samsul, Legal Assessment of 
Decisions of the Constitutional Court, National Law Development Agency, Ministry of Law and Human Rights, Jakarta, 2009, p. 72

7  Inosenti Samsul, Legal Assessment of the Decision of the Constitutional Court, National Law Development Agency, Ministry of 
Law and Human Rights, Jakarta, 2009, p. 72
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Therefore, it is necessary to study how to understand the process of running a country with 
the constitution and constitutionalism and that understanding must be realized in the ethics of 
the state by the legislators and all state institutions by complying and implementing decisions 
from the Constitutional Court.

B. Analysis and Discussion

1. Constitutionalism and the Role of the Constitutional Court

According to I Dewa Gede Atmaja literally “constitutionalism” is defined as understanding 
of government according to the constitution or briefly called constitutional state. In the scientific 
world, this doctrine undergoes a development from classical doctrine including; Ancient Greece, 
Ancient Rome, to the Modern Age.8 Furthermore, Ahsin Thohari stated that underlying the idea 
and then called constitutionalism is a spirit that is built to limit the power of the government with 
a constitution both written constitution or unwritten constitution.9

Carl J. Friedrich gives an understanding of constitutionalism as the idea that the government 
is a collection of activities held for and in the name of the people, but the government must be 
submitted to several restrictions to guarantee that the power needed for the government is not 
misused by those who have the duty to govern.10 Furthermore, Walton H. Hamilton in an article 
he wrote with the title “constitutionalism” which became one of the entries in the Encyclopedia 
of Social Sciences in 1930 with the sentence: “Constutionalism is the name given to the trust 
which men repose in the power of words engrossed on parchment to keep government in order”. 
For the purpose of “to keep a government in order” it is necessary to have such arrangements, so 
that the dynamics of power in the government process can be limited and properly controlled.11

The division and segregation of power is regulated in a tiered norm in accordance with the 
formation authority and the institution that forms, Hans Kelsen has predicted the potential for 
the emergence of higher conflict norms with lower norms, not only concerning the relationship 
between laws (ordinary laws) with court decisions, but also concerning the relationship between 
the constitution and the law. A law is valid so that the law can be valid only because the law is in 
accordance with the constitution. On the contrary, the law cannot be valid if it conflicts with the 
constitution. The only basis for the validity of a law is that the law has been made in a manner 
determined by the constitution.12

The role of the Constitutional Court in this case is to ensure that there are no laws that are 
contrary to the constitution. As the authority of the right to the authority of the Constitutional 
Court. The Constitutional Court as a judicial institution that is equal to the legislators is based 

8 I DewaGede Atmaja, Constitutional Law, Setara Press, Malang, 2012, p. 13
9 A. Ahsin Thohari, Constitutional Rights in Indonesian Constitutional Law, Erlangga Publisher, Jakarta, 2016, p. 12
10 Carl J. Friedrich, Constitutional Government and Democracy: Theory and Practice in Europe and America, 5th edition, (welt ham, mass.: 
Blaisdell Publishing Company, 1976), p. 74, see also in A. Ahsin Thohari, Constitutional Rights in Indonesian Constitutional Law, Erlangga 
Publisher, Jakarta, 2016, p. 12-13
11 Jimly Asshiddiqie, Indonesian Constitution and Constitutionalism, Sinar Grafika, Jakarta, 2014, p. 19
12 Ahmad Syahrizal, Constitutional Court A Study of Constitutional Adjudication as Normative Dispute Resolution, Pradnya Pramita, Ja-
karta, p. 71
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on the view of the need for checks and balances between state institutions, referring to the 
reason for John Marsall, the chairman of the United States Supreme Court, for the first time 
in the history of the administration to conduct a Judicial review by canceling the Judiciary Act 
1789 because the contents contradict the United States constitution. Based on experience and 
reality, the spirit of institutionalizing Judicial Review is that the law is a political product, as a 
political product it is very possible for the contents of the law contradictory with the constitution, 
for example due to the political interests of majority voters in parliament, or the existence of 
political collusion between member of parliament, or intervention from the government that is 
very strong regardless of the requirement to comply with the principles of the constitution and 
constitution itself.13

2. The Constitutional Court Decision is Final and Binding 

Disputes brought to the Constitutional Court actually have their own character and are 
different from the disputes faced by ordinary courts. Decisions requested by the applicant and 
given by the Constitutional Court will bring legal consequences not only regarding individuals, 
but also other people, state institutions and government officials or public, especially in terms of 
reviewing laws against the Constitution (Judicial review).14

Article 24C paragraph (1) of the 1945 Constitution states that the decision of the 
Constitutional Court is final. This means that the Constitutional Court Ruling has permanent 
legal force since it was read in court. Court decisions that have legal force still have binding legal 
force to be implemented. In contrast to ordinary court decisions that only bind the parties, the 
Constitutional Court’s ruling in the case of reviewing the law binds all components of the nation, 
both state administrators and citizens. In the case of law reviewing, what is tested is the norm of 
law which is abstract and general binding. Although the basis for the petition for reviewing is 
the constitutional right of the damnification applicant, the act is actually representing the legal 
interests of the entire community, for the establishment of the constitution.15

The decision of the Constitutional Court since it was pronounced by court that was open 
to the public can have three powers, namely:

a. Binding power

The power of binding on the Constitutional Court’s ruling is different from ordinary 
courts, not only covering parties who are litigants, namely the applicant, government, DPR 
/ DPD, or related parties who are permitted to enter the proceedings, but the decision is also 
binding on all people, state institutions, and legal entity within the territory of the Republic 
of Indonesia This applies as a law as the law was created by lawmakers. The Constitutional 
Court Judge is said to be a negative legislator whose verdict is erga omnes, aimed at everyone. 

13 Mahfud MD, The Debate on Constitutional Law after Constitutional Amendment, Rajawali Press, Jakarta, 2011, p. 98-99
14 Inosentius Samsul, Op. Cit, p. 23-24
15 M Ali Safaat, Binding Strength and Implementation of Constitutional Court Decisions, https://www.google.com/safaat.lecture.ub.ac.id, 
Strength-Mengikat-and-Pelaksana-Putasan-MK.pdf accessed on September 22, 2018
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b. Strength of Proof

Article 60 of the Constitutional Court Law stipulates that the material contained in the 
paragraph, article and / or part of the law that has been tested cannot be appealed for review. 
Thus, the existence of a Court decision that has tested a Law is a proof that can be used that has 
obtained a definite power (gezag van gevijsde) It is said that the definite strength or gezag van 
gevijsde can be negative or positive. The definite strength of a decision is negatively interpreted 
as saying that the judge may no longer decide on a case for an application that was previously 
decided as referred to in Article 60 of the Law of the Constitutional Court. In civil law this is 
interpreted, only if the same party is submitted with the same subject matter. In relation to the 
constitutional case whose verdict is erga omnes, the petition for reviewing concerning the same 
material that has been decided cannot be submitted for reviewing by anyone. The decision of 
the Constitutional Court which has the legal power to remain so can be used as a positive proof 
of force with certainty that what has been decided by the judge has been considered correct. The 
opposite proof is not permitted.

c. Strength of Executorial

As a legal act of a state official intended to end a dispute that will nullify or create a 
new law, then of course it is expected that the decision is not only dead words on paper. As 
a judge’s decision, each person will then talk about how it will be implemented in reality. 
However, as mentioned above, it is different from the ordinary judge’s decision, then a decision 
that has been binding on the parties in a civil case gives the party won the right to request 
that the decision be executed if it concerns the punishment of the loser to do something or 
pay some money. In such a case it is said that the decision that has permanent legal force 
has executive strength, namely that the decision is carried out and if necessary by force. 
 
3. Non-compliance of State Institutions in the Decision of the Constitutional Court

Decisions in the judiciary are the actions of the judge as the authorized state official who 
is pronounced to the public and made in writing to end the dispute of the parties confronted. As 
a legal act that will resolve the dispute faced by him, the judge’s decision is an act of the state 
where the authority is delegated to the judge based on both the 1945 Constitution and the law.16

The types of decisions concluded from their arguments can be distinguished between 
decisions that are declaratory, constitutief, and condemnatory. Looking at the decisions made by 
the Constitutional Court, these decisions are generally categorized into the type of constitutief 
declaratory decision. Declaratoir means a decision in which the judge simply states what is law, 
does not condemn. This can be seen in the ruling of the judicial review states that the content, 
paragraph, article and / or section of the law does not have binding legal force. Being constitutive 
means a decision that states the absence of a legal condition and / or creates a new legal state. In 
Article 63 of the Constitutional Court Law concerning the stipulation or interlocutory decision 

16 Maruarar Siahaan, Constitutional Court Procedural Law of the Republic of Indonesia, 2nd Edition, Sinar Grafika, Jakarta, 2015, p. 201
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issued, ordered to do or not do something and in this case not to implement the disputed authority. 
Thus, this type is included in a decision that is condemnatory.17

Even though the Constitutional Court’s ruling is final and binding, there are many decisions 
that are not obeyed and implemented by the law-making institutions, especially on the authority 
of the Constitutional Court regarding Judicial Review, in other cases such as disputes over 
election results or disputes over the authority of state institutions. the parties to the dispute, the 
decision related to this matter if viewed in terms of quantity is not much when compared to 
reviewing the law.

If the government or other state institutions do not comply with these decisions and instead 
still treat the laws that have been declared by the Constitutional Court to have no binding power, 
it is an act whose supervision is in the mechanism of law and state itself. Acts that are carried 
out on the basis of laws that have been declared null and do not have binding legal force are acts 
against the law, and by law null and void (ab initio). If the legal consequences that occur in the 
form of financial losses, the state apparatus or state institutions will bear the consequences of 
personal law (personal liability).18

M. Ali Safaat argued that to implement the decision of the Constitutional Court, further 
arrangements should be made. However, this is not because the Constitutional Court’s ruling 
does not yet have binding power, because of the complexity of the issues in the implementation 
of decisions by the legislature. However, the absence of regulations following up on the decision 
of the Constitutional Court does not reduce the binding power that has been inherent since it 
was read. Each party concerned must carry out the decision. If a regulation is implemented it 
turns out to be contrary to the decision of the Constitutional Court, then the legal basis is the 
decision of the Constitutional Court. The mechanism is the same as the establishment of a new 
law. A law has binding legal force since promulgation. However, there are provisions that can 
be directly implemented, but some also require implementing regulations. If the implementing 
rules have not been made or adjusted, it does not reduce the binding nature of the law itself. In 
fact, in every statutory closing provision always states that all implementing regulations remain 
in force as long as they do not conflict with the law itself.19

Similar to what Martitah stated; The decision of the Constitutional Court regarding the 
reviewing of laws generally cannot be directly implemented (non self-executing). A decision that 
cancels a norm and influences other norms, or to implement it requires more operational rules.20 
If the absence of rules regarding the follow-up to the Constitutional Court’s decision will have 
consequences on the variety of legal choices taken by address. Addressed21 the Constitutional 
Court’s ruling differs in every exercise of the authority of the Constitutional Court. In the case 
of legal product judicial review, which is the address of the Constitutional Court’s ruling is the 
President and the DPR. Whereas in Election and Regional Election Disputes, the address is KPU, 
17 Ibid, p. 205-206
18 Ibid, p. 213
19 M. Ali Safaat, Op. Cit.
20 Martitah, Constitutional Court from Negative Legislature to Positive Legislature, Cet 1, Constitution Press, Jakarta, 2013, p. 234
21 This term was stated by Constitutional Justice Arif Hidayat in the Continuing Legal Education program at the BPHN, with the theme “The 
Role of the Constitutional Court as Constitutional Guard and Guardian of Democracy in Election Disputes”, Jakarta, 2013, p. 3.
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and Provincial / Regency / City KPU. Another case in the dissolution of political parties, the 
address of the Constitutional Court’s ruling is the government and in the case of Impeachment 
is the DPR.

C. Conclusion

The Constitutional Court should be a state institution came from the 1945 Constitution, 
and its position is equivalent to that of other state institutions whose decisions are obeyed and 
implemented by lawmakers in particular the Constitutional Court’s ruling regarding Judicial 
Review, because this is an effort to fulfill the constitutional rights of citizens granted by The 
1945 Constitution of the Republic of Indonesia. As well as the realization of checks and balances 
between branches of power, meaning that the decision of the Constitutional Court regarding 
Judicial review is a form of constitutionalism improvement in the state.

In case all state institutions understand that compliance with the decisions of the 
Constitutional Court is a form of implementation that Indonesia is a law-based country, we 
certainly will not have long debates regarding the issue of whether there is a need to regulate 
the executive nature of the Constitutional Court’s ruling, because its implementation post-
decided by the Court. to law-making institutions and the public outside the constitutional court. 
If disobedience by other state institutions towards the Constitutional Court’s decision is repeated 
repeatedly it will certainly have implications for reducing the authority of the Constitutional 
Court in the eyes of the public. We certainly do not want this in the state.
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ABSTRACT

The Indonesia constitutional court is an institiotion who have a duty to give an interpretation 
of the constitution. According to the Indonesia constitution, the court are mainly have 5 duties. 
However, the problem are arise when their duty is easily collide with the political aspect. In 2014 
and 2015, there are two constitutional judges allegedly accpeting the bribe in relation with the 
political aspect. This article will mainly discuss about the collision between the constitutional 
court and the political aspect. Moreover, the article will also discuss about the rule of law in 
order to uprise the independecy of Indonesia constitutional court.  

1. Introduction

The most important task of Indonesia constitutional court is to give interpretation for 
Indonesia constitution. They have been work as the guardian of constitution for almost one 
decade. According to Article 24C of Indonesia constitution, the Indonesia Constitutional court 
main duty is to examine and compare the Indonesian Law and the Constitution of Indonesia.

However, that is not their only main duty. The Indonesia Constitutional court  is not only 
have to make an interpretation of the constitution, moreover, their duties are also included: (1). 
To solve the clash between Indonesia institution; (2). The dissoulution of political party; (3). 
Impeachment of Indonesian President; (4). To give a decission about Indonesia general election. 
According to Article 24 of the Indonesia constitution, the court initial mandates are:2

“The Constitutional Court of Indonesia possesses the authority to hear matters at the 
lowest and highest levels and to make final decisions on the review of legislation 
against the Constitution, the settlement of disputes regarding the authority of state 
bodies whose authority is given by the Constitution, the dissolution of political 
parties, and the settlement of disputes concerning the results of general elections.”

The problem arises when the constitutional courts have to made a decission in the 
area which related with political aspect. The main driver for political parties to support the 
independence of the Court is that they have an interest in the Court’s role in maintaining a 
competitive electoral system.3 Realizing the role of the Court to protect democracy and provide 

1 Lecturer at Constitutional Law Departement, Universitas Diponegoro. 
2 Indonesia Constitution Art. 24
3 Matthew C. Stephenson, “When the Devil Turns: The Political Foundations of Independent Judicial Review,” Journal of Legal Studies Vol. 
32 (January 2003) p. 59.
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adequate rule of law in order to maintain free and fair election, political parties will have ultimate 
focus to their agenda, in which to get more seat in Parliament.4 Even a dominant political party, 
may have an interest in respecting the independence of a constitutional court if the court is 
seen to perform some function useful to it.5 However, this condition is not guaranteeing that 
the political aspect will not interupt the independency of the court. In 2014 and 2015, the chief 
of Indonesia Constitutional court, Akil Mochtar and the member of Judge, Patrialis Akbar are 
arrested by the Corruption Eradication Commision (KPK) for accepting the bribery and money 
laundring case in a local election dispute.6 

“In 2013, a bribery case had ensnared then Chief Justice of the Constitutional Court, 
Akil Mochtar, in the case of the handling the Regional Head Elections in Gunung 
Mas and Lebak districts. The case ended up in the Supreme Court with a verdict in 
the form of a life imprisonment for Akil Mochtar. Patrialis allegedly received a bribe 
of 20,000 and 200,000 Singapore dollars (2.15 billion rupiahs) from someone named 
Basuki Hariman, a meat importer, to intervene the judicial review process of Law 
Number 41/2014 on Animal Husbandry and Animal Health (Animal Husbandry and 
Health Law). Although he denied that he accepted bribes and confessed to the media 
that he felt wronged, Patrialis ultimately remain in custody. In this case, Patrialis is 
being charged with Article 12 c of Law Number 20/2001 on the Amendment to the 
Law Number 31/1999 on the Eradication of Corruption (Corruption Law) jo. Article 
55 paragraph (1) Law Book of Criminal Law (Criminal Code). The article stipulates 
the punishment for judges who accept gifts or promises to influence a case that is 
assigned to them for trial.”

This article then will be focused on two main discussion. First discussion will be how the 
court protect their independency and integrity. Furthermore, it will be followed by the discussion 
of the rule of law in Indonesia. 

2. Discussion 

Historically, the Indonesia constitutional court was created by the opionion of the people 
which demand a special court in order to guarantee accuracy and the quality of the court verdict. 
This idea was rejected by Bagir Manan, the Indonesian chief of justice, who openly said that 
Forming special courts (meaning Courts/chambers outside the four current divisions), would 
not be an easy task as it would have to be based on a regulation which would involve the 
government and legislative assembly, and would also affect the state budget. Lastly it would 
require specialization of the judges in specific areas of law, all this would entail a lot of time and 
effort to bring forth.7

4 Theunis Roux, The Politics of Principle: The First South African Constitutional Court, 1995–2005 (Cambridge: Cambridge University 
Press, 2013), p 21.
5  ibid. p. 23.  
6 The Indonesia Instititute, ‘The Indonesian Update’ http://www.theindonesianinstitute.com/wp-content/uploads/2017/03/The-Indonesian-
Update-%E2%80%94-Volume-XI-No.2-February-2017-English-Version.pdf. Accessed on 28th September 2018.
7 Bagir Manan, ‘Independence of the Judiciary, Experience of Indonesia’ http://www.supremecourt.gov.pk/ijc/articles/2/10.pdf. Accessed on 
28th September 2018. 
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The concept of Independence of the judiciary is one of the cardinal principles of a 
democracy. According to this theory, all components of the judicial system, including the 
Supreme Court should be free from extraneous pressures, intervention and compulsion, whether 
direct or indirect brought to bear by other institutions, colleagues, superiors or third parties 
outside of the judicial system, with the result that all judges are free to decide the cases that 
come before them based only on law and their conscience.8 Benny K Harman asserted that the 
Constitutional Court has provided fresh air to the political life, democracy and national life 
of Indonesians. The role of the Constitutional Court is exercised through checks and balances 
mechanism in the constitutional system. This mechanism may also overcome gap between lack 
of sense of justice in society and the practice of authoritarian regime and abuse of power in the 
level of state for long time, more over in Soeharto regime.9

In order to protect the independency of the court, it is is important to create a specific 
criteria for the Constitutional Judge. In order to maintain the independence of Constitutional 
Justices, the Indonesian Constitutional Court has also formulated the Constitutional Justice 
Code of Ethics. The Code of Ethics has been made with reference to the principles set out in The 
Bangalore Principles of Judicial Conduct, namely the principles of independence, impartiality, 
integrity, propriety, equality, competence and diligence, as well as implementation. By adhering 
to the Code of Ethics, Constitutional Justices are able to remain unaffected by any influence or 
intervention by any party in performing their duties, including the public opinion or mass media 
reports. If a Constitutional Justice violates the Code of Ethics, the Constitutional Court will 
internally form an Honorary Council of the Constitutional Court for conducting examinations 
and imposing sanctions, if necessary, merely for maintaining independence, impartiality and 
accountability of the Constitutional Court to the public. In order to strengthen the independence 
of the Constitutional Court, the Parliament (DPR) is currently discussing the most appropriate 
format for taking part in overseeing the conduct of Constitutional Justices by other independent 
institutions.10 

In relation with the political aspect, the enforcement of the rule of law value is also 
important. It cannot be denied that most of the time the implementation and enforcement of 
laws and regulations do not run effectively and efficiently due to problem of optimality of the 
laws to resolve problems. At least there are three problems correlated with laws and regulations: 
firstly, substantial problem related to legal basis that underlying laws, ‘want vs need’ in drafting 
laws, dis-harmony between substance of one law to other laws, and the development of science 
which often changes very rapidly. Secondly, problems related to procedure or process in 
drafting laws related to pre-legislative process (the quality of research, academic script, priority 
determination, meeting between ministry and harmonization), legislative process (mechanism 
in the House of Representatives) and pasca legislation (disemmination/sozialisation). Thirdly, 

8 ibid (n. 6)
9 Benny K. Harman, Peranan Mahkamah Konstitusi dalam Reformasi Hukum, dari buku Menjaga Denyut Nadi Konstitusi: Refleksi satu 
Tahun Mahkamah Konstitusi, Konstitusi Press, 2004, p. 39.
10 Moh. Mahfud MD, ‘Separation of Power and Independence of Constitutional Court in Indonesia’ https://www.venice.coe.int/WCCJ/Rio/
Papers/INA_Mahfud_E.pdf. Accessed on 28th September 2018. 
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Papers/INA_Mahfud_E.pdf. Accessed on 28th September 2018. 
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problem associated with initiator of the law which currently is still based on sectorial ego.11 

In the case of Akil Mochtar, The question is how Mochtar could steer the Court decision 
without the knowledge of his brethren who sat on the same panel. After he became the Chief 
Justice, Mochtar shuffled the panel of judges that examine the regional election disputes. 
Mochyar assigned himself to sit in a panel of judges with Justice Maria Farida and Justice 
Anwar Usman.12 Tanuredjo reported that Mochtar received multiple bribes to issue a favorable 
ruling to certain candidates.13 These facts lead into two different conclusions: first, Mochtar 
steered the Court’s decision in collaboration with his fellow justices who sat on the same panel; 
second, he received bribes alone, but he was able to use his insider position to advocate strongly 
for certain positions while the other judges were oblivious.14 It is clearly that politics can interupt 
the decission of Indonesia constitutional court through the bribery or corruption. Hence, since 
the practice of corruption is mind blowingly massive, it is important to strengthen the integrity 
of constitutional Judge. According to Professor Jimly Asshidiqqie, there are 5 important aspects 
in relation to the practice of rule of law in Indonesia, including:15

1. The presence of democracy system that successfully builds a climate guaranteeing 
the freedom and openness in every aspect of life of the society, the nation and the 
state; 

2. The increase of social justice structurally which is indicated by the shrinking of gap 
in the structure of socio-politics, economy, and culture in society. 

3. The development of ‘good governance’ practice in the state power management, 
in business environment and in practices of civic society organization reflects the 
development of social ethics in society. 

4. The growth and the development of social ethics system supported by the 
institutionalization of ethics structure in the framework of ‘rule of ethics’ system in 
public space and in the environment of public official positions growing as the social 
basis for enforcement and proper function of the ‘rule of law’ system in life of the 
society, the nation and the state; 

5. The increase of institutional quality of institutions and professionalism of law 
enforcer apparatus, and professionals in legal field in accordance with universal 
quality standards.

Hence, if the Indonesia constitutional court want to strengthen the court through its 
independency from political aspect, it is important to reconsider the strong enforcement of the 
rule of law through all aspect in the constitutional courts

11  Enny Nurbaningsih, ‘Rule of Law and its Development in Indonesia’ https://worldjusticeproject.org/sites/default/files/documents/re-
marks_english_drenny.pdf. Accessed on 28th September 2018. 
12  Stefanus Hendrianto, ‘The Rise and Fall of Historic Chief Justice: Constitutional Politics and Judicial Leadership in Indonesia’ 
http://digital.law.washington.edu/dspace-law/bitstream/handle/1773.1/1629/25WILJ0489.pdf?sequence=4. Accessed on 28th September 2018
13  ibid. 
14  ibid. 
15  Jimly Asshidiqie, ‘The Rule of Law in Indonesia in Post Reformation’ https://worldjusticeproject.org/sites/default/files/documents/re-
marks_english_jimly.pdf. Accessed on 28th September 2018.
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3. Conclusion

In conclusion, the political aspect in Indonesia have succesfully interupt the constitutional 
court practice in Indonesia through the negative aspect, namely bribery and corrruption. It is 
important to rethink the concept of judiciary independency of Indonesia constitutional courts. 
The courts can start to strengthen the independency through the strong enforcement of the rule 
of law. 
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CONSTITUTIONAL COURT AND CONSTITUALISME 
IN THE MIDDLE OF POLITICAL DYNAMIC 

Prof. Dr. Syamsul Bachie, SH., MH
Faculty of Law, Hasanuddin University

DEFINITION. 

The term constitution comes from “constituer” (French) which means to form. The use 
of the term constitution in question is to form  or to formulate and/or to declare a state. While 
the term the constitution has been translated from the Dutch language - called “Grondwet”. 
The word “wet” is translated into Indonesian, which means law and “ground” means land / 
foundation. In Indonesia, the term constitution is known as “Konstitusi”.

In Latin, the word constitution is a combination of two words, namely “cume” and 
“statuere”. It (cume) is a preposition which means “together with ...”, while “statuere” comes 
from the word “sta” to form the main verb “stare” means standing up. On that basis statuere, 
therefore, it means to “making something to stand or establish / set. Thus, “constitutio” (single 
form) means setting together and “constitusiones” (plural) means everything that has been 
determined.

According to Cart J. Friedrich, constitution is a collection of activities held by and on 
behalf of the people, which is subject to several restrictions to guarantee that the power needed 
for government is not misused by those who get the task to govern. A similar opinion expressed 
by Richard S. Kay. He states that constitutionalism as the implementation of the rule of law in 
individual relations with government. Constitutionalism fosters a sense of security because of 
restrictions on the authority of the government that has been determined in advance.

According to Andrew Heywood, constitutionalism can be defined in 2 (two) senses. In 
a narrow sense, constitutionalism is the administration of government which is limited by the 
Constitution. In other words, constitutionalism exists when government institutions and political 
processes are effectively limited by constitutional rules. While in a broad sense, constitutionalism 
is a set of political values and aspirations that reflects the desire to protect freedom by carrying 
out internal and external checks on the power of government.

   K.C Wheare defines the constitution as: “the entire constitutional system of the state 
consists of a collection of regulations to form, regulate or govern in the government”. The 
regulation means a combination of provisions that have legal and non-legal characteristics. In 
terms of political science, According to K. C Wheare, constitution contains 2 (two) notions, 
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Constitution. In other words, constitutionalism exists when government institutions and political 
processes are effectively limited by constitutional rules. While in a broad sense, constitutionalism 
is a set of political values and aspirations that reflects the desire to protect freedom by carrying 
out internal and external checks on the power of government.

   K.C Wheare defines the constitution as: “the entire constitutional system of the state 
consists of a collection of regulations to form, regulate or govern in the government”. The 
regulation means a combination of provisions that have legal and non-legal characteristics. In 
terms of political science, According to K. C Wheare, constitution contains 2 (two) notions, 
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namely the constitution in the broadest sense and the constitution in the narrow sense. In a 
broad sense, the constitution describes the whole system of government and a collection of 
rules that underlie and regulate or direct to the government. In this context, this regulation 
can be separated into legal and non-legal terms. In legal terms, the sense of the court of law 
recognizes and applies those regulation, and in non-legal or extra-legal terms, it is formed 
customs, agreements, and conventions, in which it is effectively in the community even though 
the court do not recognize as a law. In a narrow sense itself, the constitution means a set of 
legal regulations that are contained in a “document” or “several documents” which are closely 
related based on the results of legal regulations selection to govern the governance of a state.  

Hermen Heller defines “constitution” into 3 (three) definitions, as followings: 

a.  Die Politische Verfassung als gesellschaftlich wirklichkeit. 

 The constitution is a reflection of political life in society as a fact.  It contains political 
and sociological notions.

b.  Die Verselbstandigte rechtsversfassung. 

 The constitution is a living norm in the society. It contains legal notion. 

c.  Die geshereiben verfassung.

 The constitution is written in a text as the highest law that applies in one state.

Analysis:

The constitution as UUD is only part of the constitution in narrow sense that lives in society. 
It is then in sociological and political nature. According to Leon Duguit, Maurice Hauriou, and 
Lasalle Ferdinand, the constitution is abstracted from the legal elements of the constitution that 
live in the community and then compiled and made into a legal rule to show its juridical nature, 
and its manifestation is called rechtverfassung.

However, Ferdinand Lassalle in his book “Uber Verfassungswesen” states the definition of 
the constitution into 2 (two) notions;  Firstly, sociological or political perspectives (sosiologische 
atau politische begrip). The constitution is the synthesis of real power factor (dereele 
machtsfactoren) in society. The constitution describes the relationship amongst the powers that 
are real and existing in a state. These powers include kings, parliaments, cabinets, pressure 
groups, political parties and others; Secondly, Juridical perspectives (yuridische begrip). The 
Constitution is a text containing all the buildings of the State and the joints of government.

The constitution’s definition as stated by F. Lasalle above provides a broader meaning of 
the constitution than just the Constitution (UUD). The constitution in a sociological or political 
sense contains real power in society and describes the relations amongst the powers in an existed 
state. While the constitution in the juridical sense is a text (written document) which contains all 
the buildings of the State and the joints of government. However, regarding the contents of the 
constitution, it is still incompatible because according to the modern understanding that not all 
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institutions/organs (alle institutionnen) but only contain the main lines of the institution. Lasalle 
also does not mention firmly that the constitution is the highest law in the state.

The History of the Constitution

Intensive knowledge of the constitution has emerged since the 4th century BC. It began 
with an investigation by Aristotle / Aristotle (384-322 BC) concerning the constitution (politeia) 
of 158 city states (polis) of 186 city states (polis) in ancient Greece which prevailed from the 6th 
century BC to 2nd century BC. The results of Aristotle / Aristotle’s investigation were outlined 
in his book Politica (Politics). Knowledge of the constitution changed to an introduction to 
constitutional law studied by Prof. Albert Venn Dicey (1835-1922) stated in his book An 
Introduction to the Study of the Law of the Constitution (1885).

From the classical historical record, there are two words that are closely related to our 
present understanding of the constitution, namely in the ancient Greek words ‘politeia‘ and the 
Latin words ‘constitutio’ which are also related to the word ‘jus’. In both the words ‘politeia‘ 
and ‘constitutio’ that was the beginning of the idea of   constitutionalism expressed by humanity 
and the relationship between the two terms in history. If the two terms are compared, it can be 
said that the oldest is the word “politeia” which comes from Greek culture. The farthest root of 
the early development of the rule of law was in ancient Greece.

In addition to Greece, the concept of constitutionalism also emerged in Rome. The 
constitutionalism emerged against the background of the fact that Rome was also a city state as 
well as in Greece, but since its first year its existence had been surrounded and threatened by 
hostile countries, prompting the emergence of a policy of expansion that had never vanished 
until the Roman Empire was defeated by the world. civilized. The importance of Rome in the 
history of constitutionalism according to CF. Strong lies in the fact that the role of its constitution 
in the ancient world can be compared to the role of the British constitution in the modern world. 

The Roman constitution was originally a very powerful instrument of government, although 
it was not found in written form. It was a set of precedents that were carried in someone’s memory 
or recorded in writing, a collection of attorney or statesman decisions, a collection of customs, 
habits, understanding, and beliefs related to the government method, put together a number of 
specific laws. The idea of   constitutionalism can be captured from the change of Roman rule 
which was originally a monarchy, but then the kings were forcibly removed. As it has been 
explained that around 500 S.M, the form of the republic began to emerge clearly, followed by 
the struggle for power between groups (between aristocratics and laborers) which lasted very 
long and ended around 300 S.M with the establishment of equal rights to the common people 
protected by officials specially chosen for this called Tribunes.

The Rome’s constitution had such a great influence that it reached the Middle Ages, where 
the concept of ultimate power of the Roman emperors, which had manifested itself in the form 
of L’Etat General in France, even the romance of the Roman people of the order et unity inspired 
the growth of understanding. representative democracy “and” nationalism “.
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institutions/organs (alle institutionnen) but only contain the main lines of the institution. Lasalle 
also does not mention firmly that the constitution is the highest law in the state.

The History of the Constitution

Intensive knowledge of the constitution has emerged since the 4th century BC. It began 
with an investigation by Aristotle / Aristotle (384-322 BC) concerning the constitution (politeia) 
of 158 city states (polis) of 186 city states (polis) in ancient Greece which prevailed from the 6th 
century BC to 2nd century BC. The results of Aristotle / Aristotle’s investigation were outlined 
in his book Politica (Politics). Knowledge of the constitution changed to an introduction to 
constitutional law studied by Prof. Albert Venn Dicey (1835-1922) stated in his book An 
Introduction to the Study of the Law of the Constitution (1885).

From the classical historical record, there are two words that are closely related to our 
present understanding of the constitution, namely in the ancient Greek words ‘politeia‘ and the 
Latin words ‘constitutio’ which are also related to the word ‘jus’. In both the words ‘politeia‘ 
and ‘constitutio’ that was the beginning of the idea of   constitutionalism expressed by humanity 
and the relationship between the two terms in history. If the two terms are compared, it can be 
said that the oldest is the word “politeia” which comes from Greek culture. The farthest root of 
the early development of the rule of law was in ancient Greece.

In addition to Greece, the concept of constitutionalism also emerged in Rome. The 
constitutionalism emerged against the background of the fact that Rome was also a city state as 
well as in Greece, but since its first year its existence had been surrounded and threatened by 
hostile countries, prompting the emergence of a policy of expansion that had never vanished 
until the Roman Empire was defeated by the world. civilized. The importance of Rome in the 
history of constitutionalism according to CF. Strong lies in the fact that the role of its constitution 
in the ancient world can be compared to the role of the British constitution in the modern world. 

The Roman constitution was originally a very powerful instrument of government, although 
it was not found in written form. It was a set of precedents that were carried in someone’s memory 
or recorded in writing, a collection of attorney or statesman decisions, a collection of customs, 
habits, understanding, and beliefs related to the government method, put together a number of 
specific laws. The idea of   constitutionalism can be captured from the change of Roman rule 
which was originally a monarchy, but then the kings were forcibly removed. As it has been 
explained that around 500 S.M, the form of the republic began to emerge clearly, followed by 
the struggle for power between groups (between aristocratics and laborers) which lasted very 
long and ended around 300 S.M with the establishment of equal rights to the common people 
protected by officials specially chosen for this called Tribunes.

The Rome’s constitution had such a great influence that it reached the Middle Ages, where 
the concept of ultimate power of the Roman emperors, which had manifested itself in the form 
of L’Etat General in France, even the romance of the Roman people of the order et unity inspired 
the growth of understanding. representative democracy “and” nationalism “.
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In addition, some conclusions can be drawn from the historical experience of this ancient 
Roman constitutionalism are: first, to understand the true conception of ‘the spirit of our 
constitutional antecedents’ in history, legal science must be considered important or at least as 
important as just talking regarding legal material. Second, legal science is distinguished from 
highly Roman law according to the origin of its growth. Third, the center of attention and basic 
principles developed in Roman law is not ‘the absolutism of a prince’ as is often imagined by 
many experts, but precisely lies in the populist doctrine, namely that the people are the source of 
all legitimacy of political authority in one state. Thus, the people in the development of Roman 
thought are considered to be the essential contributors to the law and the power system.

The Constitution Court

The constitutional court stands on the assumption that constitutional supremacy is the 
highest law that underlies state activities and as a parameter to prevent the state from acting 
unconstitutionally. The establishment of the Constitutional Court proves that Indonesia adheres 
to a free and independent judicial power as well as an affirmation of the principle of a democratic 
rule of law.

The Constitutional Court in carrying out its function as the guardian of the constitution 
in accordance with the provisions of Article 24C of the 1945 Constitution of the Republic of 
Indonesia NRI, has four authorities and one obligation, namely examining the law against UUD 
the Judicial Review, disputes regarding state institution’s authority, deciding on political party’s 
dissolution, and deciding on the general election’s results, including disputes of election results 
of the head of government both in the provincial and the district/city levels.

In the middle of the current political dynamic, the Constitutional Court of course still 
remains an institution that really guards the pulse of the constitution, there is no other way than 
the independence of the institution and the impartiality of judges to continue to be treated. The 
Constitutional Court must continue to be a state institution that has dignity to keep maintaining 
distance from politics and dynamics. Only in this way, the mandate of the constitution and the 
law can be carried out well.
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THE LEGAL PROBLEM OF SINGLE CANDIDATE 
ON LOCAL ELECTION

By: Dr. Mohammad Effendy, SH., MH.
Faculty of Law, Universitas Lambung Mangkurat

ABSTRACT

Law that regulates the Local Election contains the norm that if in an area that 
organizes the selection of participants there is only 1 (one) candidate pair and after 
a temporary delay and extension of the registration period, the election is postponed 
to the next simultaneous election. This norm according to the Constitutional Court 
contains a legal vacuum because there is no way out if the condition persists despite 
the delay in the next simultaneous election. To fill the legal vacuum and in order 
to safeguard the constitutional rights of the people as holders of sovereignty, the 
Constitutional Court provides a solution so that the election is still held by giving the 
people the choice to declare “Agree” or “Disagree: To safeguard the interests of the 
people who disagree will be represented by The monitoring team is accredited and 
registered with the local KPU. There are no further rules on how if the Monitoring 
Team is not accredited and / or there is no registration for the local KPU.

Keywords:

single candidate,  monitoring team, regional election

INTRODUCTION

The initial norms in Law No. 8 of 2015, concerning the Local Election state that the election 
of regional heads and its deputy is followed by at least 2 (two) candidate pairs. If until the end 
of the registration period, there is only 1 (one) Candidate Pair or no Candidate Pair is registered, 
then the delay is followed by an extension of the registration period of the Candidate Pair for a 
maximum of 3 (three) days. Furthermore, it is stated that in the event that until the expiration of 
the registration period there is only 1 (one) Candidate Pairs or no Candidate Pairs who register, 
then the postponement of all stages and elections will be held in the next simultaneous election.

The rationale behind the norm for the legislators is the assumption that general elections 
are competitions to win the hearts and support of the people. Therefore, the election must be 
followed by at least 2 (two) Candidate Pairs, so that people who have the voting rights can use 
theirs to determine the figure who will be their leader.
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registered with the local KPU. There are no further rules on how if the Monitoring 
Team is not accredited and / or there is no registration for the local KPU.
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INTRODUCTION

The initial norms in Law No. 8 of 2015, concerning the Local Election state that the election 
of regional heads and its deputy is followed by at least 2 (two) candidate pairs. If until the end 
of the registration period, there is only 1 (one) Candidate Pair or no Candidate Pair is registered, 
then the delay is followed by an extension of the registration period of the Candidate Pair for a 
maximum of 3 (three) days. Furthermore, it is stated that in the event that until the expiration of 
the registration period there is only 1 (one) Candidate Pairs or no Candidate Pairs who register, 
then the postponement of all stages and elections will be held in the next simultaneous election.

The rationale behind the norm for the legislators is the assumption that general elections 
are competitions to win the hearts and support of the people. Therefore, the election must be 
followed by at least 2 (two) Candidate Pairs, so that people who have the voting rights can use 
theirs to determine the figure who will be their leader.
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Based on this norm, the electoral organizer (Provincial KPU / Aceh KIP or Regency / City 
KPU / KIP) faces the fact that there are elections for regional heads and deputy regional heads 
in several locations with only 1 (one) Candidate Pair and after registration the registration period 
turns out there is no addition to the Candidate Pairs, so the holding of the election is postponed.

The reality conditions are the reason for filing a judicial review to the Constitutional 
Court because they are presumed to have the potential to impair people’s constitutional rights, 
be discriminatory, and create legal uncertainty. The impairment of constitutional rights and 
discriminatory actions referred to is based on the idea that the people who are in an area with only 
1 (one) Candidate Pair cannot use their voting rights compared to the regions whose elections 
are followed by 2 (two) or more Candidate Pairs.

The Constitutional Court in its decision as stated in Decision No. 100 / PUU-XIII / 2016 
granted some of the Petitioners’ requests. One of the considerations of the Constitutional Court 
was to refer to the provision as contained in Article 121 paragraphs (1) of Law Number 1 of 
2015 which reads; “... other disturbances ...”. The existence of “phrases” regarding the reason 
for delaying the election of regional heads and deputy regional heads ... “and other disturbances” 
does not include the condition of the election whose participants consist of only 1 (one) Candidate 
Pair.

METHOD

The writing of this article uses the normative legal research methods combined with 
case studies of decisions, and in this case is the Constitutional Court Decision Number: 100 
/ PUU-XIII / 2015. The use of the normative legal research methods because legal studies 
are more directed to the provisions of the law, especially Law Number 1 of 2015 concerning 
the Stipulation of Government Regulations in Lieu of Law Number 1 of 2014 concerning the 
Election of Governors, Regents, and Mayors into Laws as amended with Law Number 8 of 2015 
and after the birth of the Decision of the Constitutional Court Number 100 / PUU-XIII / 2015 
Law No. 10 of 2016 was issued.

ANALYSIS AND DISCUSSION

As mentioned earlier, the initial norms formulated by the Legislators, delaying the election 
of regional heads and deputy regional heads if the registering participant consists of only 1 
(one) Candidate Pair because the election process is carried out competitively and the people 
have the choice of exercising their voting rights. The thought formation of the Law refers to 
the phrase contained in Article 18 of the 1945 Constitution of the Republic of Indonesia which 
states; “.......... elected democratically”, so that it is not appropriate if the “democratic” value is 
also interpreted by the single regional head election. The initial draft Law on the Election of 
Regional Heads and Deputy Regional Heads is only to elect Governors, Regents and Mayors, 
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while their Representatives are elected through other mechanisms.

This concept then got a spotlight because it was considered not in accordance with the 
spirit of direct election. Because, if one day the governor, regent and / or mayor is absent then 
the person who continues the position is his representative, even though his representative is not 
elected through direct election. The rules regarding the nomination of candidates for regional 
heads in pairs to get popular support in direct elections and then followed by other provisions 
that the election can only be held if the participants consist of at least 2 (two) Candidate Pairs 
are in line with the phrase “democratically elected”.

The election is a contestation, and in the direct election process the contestation is to win 
and gather popular support as voters. Therefore, direct elections which are only followed by 
Single Candidate Pairs are not in accordance with the initial purpose of choosing the regional 
head and deputy regional head through a direct mechanism that wants to raise the people’s 
sovereignty.

In its development, the formulation act was criticized by many parties. Critics claim that 
these norms can have a negative impact on the development of local-level democracy. The 
incumbent candidates who are considered too strong and have excessive resources lead to no 
rival figures who dare to compete. This norm can also be used as a political opportunity to design 
the electoral process by displaying the puppet Candidate Pair only to legitimize the election so 
that there is no delay.

In its legal considerations, the Constitutional Court stated that the contestation of the 
Regional Head Election there must be at least two candidate pairs. However, on the other hand 
the Lawmakers did not provide a solution at all if the requirements of at least two pairs of 
candidates were not fulfilled. Thus, according to the Constitutional Court there is a legal vacuum 
when the requirements of at least two pairs of candidates are not fulfilled where such a legal 
vacuum will result in not being able to hold regional elections. The material test petitioner in 
one of his descriptions stated that the Election of the Regional Head is the implementation of 
popular sovereignty and the legal vacuum referred to would threaten the rights of the people as 
the holder of sovereignty.

As guardian of the Constitution, the Constitutional Court may not allow violations of the 
constitutional rights of citizens and it has been stated in the legal consideration of the Constitutional 
Court Decision as reflected in Decision Number 1 / PUU-VIII / 2010. It states, among other 
things, “the Constitutional Court, in accordance with the authority the constitutionality will not 
allow the existence of norms in the Law which are inconsistent and not in accordance with the 
mandate of constitutional protection constructed by the Court “... even more so if such violations 
are related to the implementation of popular sovereignty which has wide-ranging consequences 
for impacting in the disruption of the implementation of government, in this case the regional 
government.

In the Law on the election of Regional Heads and Deputy Regional Heads, it is stated that 
for regions that do not meet the requirements of at least two candidate pairs even though the 
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while their Representatives are elected through other mechanisms.

This concept then got a spotlight because it was considered not in accordance with the 
spirit of direct election. Because, if one day the governor, regent and / or mayor is absent then 
the person who continues the position is his representative, even though his representative is not 
elected through direct election. The rules regarding the nomination of candidates for regional 
heads in pairs to get popular support in direct elections and then followed by other provisions 
that the election can only be held if the participants consist of at least 2 (two) Candidate Pairs 
are in line with the phrase “democratically elected”.

The election is a contestation, and in the direct election process the contestation is to win 
and gather popular support as voters. Therefore, direct elections which are only followed by 
Single Candidate Pairs are not in accordance with the initial purpose of choosing the regional 
head and deputy regional head through a direct mechanism that wants to raise the people’s 
sovereignty.

In its development, the formulation act was criticized by many parties. Critics claim that 
these norms can have a negative impact on the development of local-level democracy. The 
incumbent candidates who are considered too strong and have excessive resources lead to no 
rival figures who dare to compete. This norm can also be used as a political opportunity to design 
the electoral process by displaying the puppet Candidate Pair only to legitimize the election so 
that there is no delay.

In its legal considerations, the Constitutional Court stated that the contestation of the 
Regional Head Election there must be at least two candidate pairs. However, on the other hand 
the Lawmakers did not provide a solution at all if the requirements of at least two pairs of 
candidates were not fulfilled. Thus, according to the Constitutional Court there is a legal vacuum 
when the requirements of at least two pairs of candidates are not fulfilled where such a legal 
vacuum will result in not being able to hold regional elections. The material test petitioner in 
one of his descriptions stated that the Election of the Regional Head is the implementation of 
popular sovereignty and the legal vacuum referred to would threaten the rights of the people as 
the holder of sovereignty.

As guardian of the Constitution, the Constitutional Court may not allow violations of the 
constitutional rights of citizens and it has been stated in the legal consideration of the Constitutional 
Court Decision as reflected in Decision Number 1 / PUU-VIII / 2010. It states, among other 
things, “the Constitutional Court, in accordance with the authority the constitutionality will not 
allow the existence of norms in the Law which are inconsistent and not in accordance with the 
mandate of constitutional protection constructed by the Court “... even more so if such violations 
are related to the implementation of popular sovereignty which has wide-ranging consequences 
for impacting in the disruption of the implementation of government, in this case the regional 
government.

In the Law on the election of Regional Heads and Deputy Regional Heads, it is stated that 
for regions that do not meet the requirements of at least two candidate pairs even though the 
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extension of registration period has been carried out, the election is postponed to participate in 
simultaneous regional head elections which have been designed nationally. However, according 
to the Constitutional Court, the delay still did not guarantee that in the next simultaneous 
election, the right of the people to be elected and to vote would be fulfilled. The causes of the 
non-fulfilment of the people’s rights still exist, namely the provision that requires at least two 
Candidate Pairs in the contestation of the Election of Regional Heads.

When the Article was asked to test the Constitutional Court, there were several election 
models offered as solutions so that there were no delays at the same time without injuring the 
principles of “democratically elected”. Referring to the practice in several other countries, one 
of the models was the Candidate Pair that was immediately determined as the chosen Candidate 
Pair. This model has weaknesses that are substantive because it eliminates the right of the 
people to exercise their right to vote. In addition, the model is feared to be used as a means of 
legitimizing the Candidate Pairs who are able to gather political support from the coalition of 
political parties and at the same time prevent the appearance of rival Candidate Pairs.

A model similar to the above model is to provide an empty column to voters as a counterpart 
to the Candidate Pairs set by the election organizers. However, whatever the results are in the 
vote counting for the support of the people, the Candidate Pair remains legalized and appointed 
as the elected Candidate Pair. Criticism of a model like this, among others, is the lack of respect 
for the voice of the people and this can interfere with the democratic process. The election 
should still refer to its philosophical value, which is giving the people the right to make their 
choices, including when the majority of people vote for ballots in an empty column.

According to the Constitutional Court, if in an area that registers only one Candidate Pair 
and after being seriously pursued through a temporary delay and then reopen the registration 
process for the candidate pair, there is still no additional candidate pair, then the election of 
regional head and deputy regional head remains held. The Constitutional Court further stated 
that the Election of Regional Heads and Deputy Regional Heads who were only followed by 
one Candidate Pair manifesting their contestation was more appropriate when paired with a 
plebiscite that asked the people (voters) to determine their choice whether “agree” or “Disagree” 
with the candidate pair, not with the Empty Box Candidate Pair.

If the result of the election turns out that the people prefer “Agree”, the candidate pair 
is designated as the regional head and the elected deputy regional head. Conversely, if it turns 
out that the votes of the people prefer “Disagree” then in such circumstances the election is 
postponed until the next Regional Head Election. Such a delay according to the Constitutional 
Court is not in line with the constitution because basically it is the people who have decided the 
delay through the “Disagree” vote.

Following up on the Article No. 100 / PUU-XIII / 2015, the Law Number 10 of 2016 
concerning the Second Amendment to Act Number 1 of 2015 concerning the Establishment of 
Government Regulation in Lieu of Law Number 1 of 2014 concerning the Election of Governors, 
Regents and Mayor. According to Law Number 10 of 2016.
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According to the provisions of Article 54C paragraph (2) of Law Number 10 of 2016; 
“The selection of 1 (one) candidate pair is carried out using a ballot containing 2 (two) columns 
consisting of 1 (one) column containing a photo of the candidate pair and 1 (one) empty column 
that is not pictured”. The provision of Article 54C paragraph (2) is the implementation of the 
Constitutional Court Decision which states the choice “Agree” or “Disagree”. The design of 
such ballots means that the people who vote for the photo column of the candidate pair are 
considered “Agree”, while the people who cast the blank column are considered “Disagree”.

Referring to the Constitutional Court Decision Number 100 / PUU-XIII / 205, in several 
regions which happened to have only one Candidate Pair, the implementation of the election 
of the regional head and deputy regional head could finally be carried out. The results of the 
election with a model that the Constitutional Court decided was quite interesting, because some 
areas of the Single Candidate Pair were defeated by the votes of the people who did not agree 
because the votes of the people cast more empty columns. This implies that the people do not 
provide support to the Single Candidate Pair intended to be their leader.

The legal problem that arises in the election process with the Single Candidate Pair 
is in relation to the submission of objections to the results of the vote count. The General 
Election Commission’ Laws and Regulations (PKPU) have included regulations concerning 
the mechanism for submitting objections to the Election Organizing Decision (KPUD) related 
to the results of the vote count. Legal subjects who may file objections to the KPUD Decree 
are Candidate Pairs who feel aggrieved with the results of the vote count. According to the 
provisions of Article 158 paragraph (2) of Law Number 10 of 2016, the filing of an objection 
related to the results of the vote count is if there is a maximum difference of 2% (two percent) 
of the total valid votes of the final vote counting results set by the KPUD. Even so, in several 
explanations to the press, the Constitutional Court also affirmed that the 2% difference was not 
absolute if there were matters in the trial that needed to be considered in more detail.

The objection to be submitted by an “empty column” of interest is denied by an accredited 
Monitoring Team and registered with the local Election Organizer. This provision raises legal 
issues because in an area that is conducting an election, there are no monitors who follow the 
election process, or there are monitors but are not accredited and are not registered with the local 
KPU. Conditions like this can be detrimental to the voice of the people who provide support 
to the “empty column” because there are no representatives who can fight for their interests if 
in the election process there are indications of fraud and / or there is a real mistake in the vote 
counting process.

CONCLUSION

1.  The Legal vacuum regarding the selection of regional heads and deputy regional 
heads that are only followed by 1 (one) candidate pair has been overcome by the 
issuance of the Constitutional Court Decision Number 100 / PUU-XIII / 2015;
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According to the provisions of Article 54C paragraph (2) of Law Number 10 of 2016; 
“The selection of 1 (one) candidate pair is carried out using a ballot containing 2 (two) columns 
consisting of 1 (one) column containing a photo of the candidate pair and 1 (one) empty column 
that is not pictured”. The provision of Article 54C paragraph (2) is the implementation of the 
Constitutional Court Decision which states the choice “Agree” or “Disagree”. The design of 
such ballots means that the people who vote for the photo column of the candidate pair are 
considered “Agree”, while the people who cast the blank column are considered “Disagree”.

Referring to the Constitutional Court Decision Number 100 / PUU-XIII / 205, in several 
regions which happened to have only one Candidate Pair, the implementation of the election 
of the regional head and deputy regional head could finally be carried out. The results of the 
election with a model that the Constitutional Court decided was quite interesting, because some 
areas of the Single Candidate Pair were defeated by the votes of the people who did not agree 
because the votes of the people cast more empty columns. This implies that the people do not 
provide support to the Single Candidate Pair intended to be their leader.

The legal problem that arises in the election process with the Single Candidate Pair 
is in relation to the submission of objections to the results of the vote count. The General 
Election Commission’ Laws and Regulations (PKPU) have included regulations concerning 
the mechanism for submitting objections to the Election Organizing Decision (KPUD) related 
to the results of the vote count. Legal subjects who may file objections to the KPUD Decree 
are Candidate Pairs who feel aggrieved with the results of the vote count. According to the 
provisions of Article 158 paragraph (2) of Law Number 10 of 2016, the filing of an objection 
related to the results of the vote count is if there is a maximum difference of 2% (two percent) 
of the total valid votes of the final vote counting results set by the KPUD. Even so, in several 
explanations to the press, the Constitutional Court also affirmed that the 2% difference was not 
absolute if there were matters in the trial that needed to be considered in more detail.

The objection to be submitted by an “empty column” of interest is denied by an accredited 
Monitoring Team and registered with the local Election Organizer. This provision raises legal 
issues because in an area that is conducting an election, there are no monitors who follow the 
election process, or there are monitors but are not accredited and are not registered with the local 
KPU. Conditions like this can be detrimental to the voice of the people who provide support 
to the “empty column” because there are no representatives who can fight for their interests if 
in the election process there are indications of fraud and / or there is a real mistake in the vote 
counting process.

CONCLUSION

1.  The Legal vacuum regarding the selection of regional heads and deputy regional 
heads that are only followed by 1 (one) candidate pair has been overcome by the 
issuance of the Constitutional Court Decision Number 100 / PUU-XIII / 2015;
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2.  The legal issue in the election which is only attended by 1 (one) candidate pair is 
about representatives who can fight for the interests of the empty column if the 
representative assigned by the authority is the non-existent Monitoring Team who is 
accredited and / or not registered with the local KPU.

SUGGESTION

If there is no accredited Monitoring Team and / or who registers with the local KPU until 
the polling day is approaching, an Independent Team is established to serve as election monitors 
in the regions whose election is only followed by 1 (one) candidate pair.

REFERENCE:

1. Undang-Undang Nomor 1 Tahun 2015 tentang Penetapan Peraturan Pemerintah 
Pengganti Undang-Undang Nomor 1 Tahun 2014 tentang Pemilihan Gubernur, Bupati, 
dan Walikota menjadi Undang-Undang sebagaimana telah diubah dengnUndang-
Undang Nomor 8 Tahun 2015.

2. Undang-Undang Nomor 10 Tahun 2016 tentang Perubahan Kedua atas Undang-
Undang Nomor 1 Tahun 2015 tentang Penetapan Peraturan Pemerintah Pengganti 
Undang-Undang Nomor 1 Tahun 2014 tentang Pemilihan Gubernur, Bupati, dan 
Walikota.

3. Putusan Mahkamah Konstitusi Nomor 1/PUU-VIII/2010.

4. Putusan Mahkamah Konstitusi Nomor 100/PUU-XIII/2015.



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

238 International Short Course on The Constitution 2018



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

239International Short Course on The Constitution 2018

Constitutional Court and Constitutional 
Democracy in Indonesia

by Budiyono and Ade Arif Firmansyah



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

240 International Short Course on The Constitution 2018

Proceeding
International Short Course 2018

The Contitutional Court and Contitutionalism in Potlitical Dynamics 107

International Short Course 2018

The Contitutional Court and Contitutionalism in Potlitical Dynamics 2

CONSTITUTIONAL COURT AND CONSTITUTIONAL 
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and 
Ade Arif Firmansyah, University of Lampung, ade.firmansyah@fh.unila.ac.id

ABSTRACT

The constitution is the embodiment of the conception of the rule of law both Rechtsstaat 
and The Rule Of Law, where the state is not only based on power alone (absolutism/machtstaat), 
but is based on law, symbolized in a constitution. Therefore, the constitution must always be 
guarded and guarded, because all forms of deviation of power, both by holders of power and 
the rule of law under the constitution against the constitution, are a form of denial of popular 
sovereignty. The constitutional court as the guardian and sole interpreter of constitution has a 
very strategic role in the implementation of constitutional democracy in Indonesia. There are 
two things from the results of the analysis carried out: First, the substance of constitutional 
democracy is a government that has limited power and is not justified in acting arbitrarily 
against its citizens. Restrictions on government power are contained in the constitution or in 
other laws and regulations. Second, the role of the Constitutional Court in maintaining the 
implementation of constitutional democracy in Indonesia can be seen from its authority which 
is able to guarantee the implementation of the constitutional rights of citizens from the substance 
of the law that contradicts the 1945 Constitution, and in maintaining the principle of checks and 
balances between governmental powers, in order to achieve stability in government and the 
principles of constitutional democracy in Indonesia.

Keywords: Constitution, constitutional, democracy, sovereignty, people.

1. Introduction

Democracy has become a highly respected term in the history of human thought about 
an ideal socio-political order. In modern times, almost all countries adhere to the sovereignty 
of the people in their constitution and claim to be adherents of constitutional democracy. The 
constitution is closely related to the democratic system adopted by a country.

Almost all modern countries have a Constitution (except for a few countries like Britain, 
Israel, Saudi Arabia and some more). Even though it has a Constitution, there are no countries 
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that have the same Constitution. Differences occur due to various factors such as the form of 
the state, the form of government, the history of the country, the ideals of the state, including 
ideological differences in the political, economic, social and other fields. 1

The Constitution contains a fundamental rule regarding the first joints to establish a large 
building called the state. The joints must of course be sturdy, strong and not easily collapsed so that 
the state building remains upright. 2  The constitution is the main legal basis that must be owned by 
a country to legitimize itself as a rule of law. The constitution is the embodiment of the legal state 
conception of both Rechtsstaat and The Rule Of Law, where the state is not only based on power 
alone (absolutism/machtstaat), but is based on law, which is embodied at the same time symbolized 
in a constitution, as a form of social contract of citizens with the state . The constitution is a form 
of the sovereignty of the people to the state, through the constitution of the people, giving up part 
of their rights to the state. Therefore, the constitution must always be guarded and guarded, because 
all forms of deviation of power, both by holders of power and the rule of law under the constitution 
against the constitution, are a form of denial of popular sovereignty.

In the context of constitutional democracy, there are characteristics, namely a government 
whose power is limited and not enforced to act arbitrarily against the people. These restrictions 
are stated in the constitution. In a constitutional democratic system, state power is in the hands 
of the people. The power holder is limited by the constitution so that it does not violate the 
human rights of the people. 3

The 1945 Constitution of the Republic of Indonesia affirms that sovereignty is in the 
hands of the people and carried out according to the Constitution. It was also emphasized that 
the Indonesian state was a legal state. In line with the above constitutional principles, one of the 
important substances of the amendment to the 1945 Constitution of the Republic of Indonesia 
is the existence of the Constitutional Court as a state institution that functions to handle 
certain cases in the state administration, in order to maintain the constitution to be carried out 
responsibly in accordance with the will of the people and the ideals of democracy. The existence 
of the Constitutional Court is at the same time to maintain the implementation of a stable state 
government, and is also a correction to the experience of constitutional life in the past caused by 
multiple interpretations of the constitution. 4

The Constitutional Court (MK) maintains that checks and balances occur in the branches of 
state power. The Constitutional Court is also often referred to as constitutional judiciary, namely 
the state organ that has the authority to resolve legal disputes based on the constitution. The 
Constitutional Court is one of the pillars of constitutional democracy, meaning that democracy 
is carried out with the aim of realizing the rule of law, namely: justice, order, independence and 
freedom, and prosperity and welfare.5

1  Jimly Asshiddiqie, Bagir Manan et all, Gagasan Amandemen UUD 1945 dan Pemilihan Presiden Secara Langsung/The Idea of   the 1945 
Constitution Amendment and the Direct Presidential Election, (Jakarta: Setjen & Kepaniteraan MKRI, 2006), 2.
2  Mirza Nasution, Negara dan Konstitusi/State and Constitution, (Medan: FH USU, 2004), 2.

3  Jimly Asshiddiqie, Model-Model Pengujian Konstitusional di Berbagai Negara/ Constitutional Testing Models in Various Countries, 
(Jakarta: Konstitusi Press, 2005), 8-9.
4  General explanation of Law Number 24 of 2003 on the Constitutional Court.
5 Ibid.
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Constitutional authority of the Constitutional Court in implementing the principle of 
checks and balances that places all state institutions in equal position so that there is a balance 
in the administration of the state. The existence of the Constitutional Court is a concrete step 
to be able to correct each other’s performance between state institutions and maintain the 
implementation of constitutional democracy. Based on the description above, the aim of this 
paper is to analyze the role of the Constitutional Court in the implementation of constitutional 
democracy in Indonesia.

2. Analysis and Discussion

1.1.  Constitutional Democracy

Democracy comes from Greek, which is demos which means people (people) and cratos 
which means government or rule. Democracy means the meaning of a political system in which 
the people hold the highest power, not the power by the king or the nobility. The concept of 
democracy has long been debated. In ancient Greece, democracy as an idea and political order 
was the concern of state thinkers. Some are pro and some are contra. Plato and Aristotle did 
not really believe in democracy and put democracy in a bad form of government. This famous 
philosopher believes in monarchies, whose rulers are wise and pay attention to the fate of their 
people.6

Etymologically, democracy (democratie) is the highest form of government or state power, 
where the highest source of power is the power of the people gathered through an assembly 
called the People’s Consultative Assembly (die gesamte staatsgewalt liegt allein bei der majelis). 
While Sri Soemantri defines Indonesian democracy in terms of formal (indirect democracy) as 
a democracy in which the implementation of popular sovereignty is not carried out directly by 
the people but through representative institutions such as the DPR and MPR, and democracy in 
the sense of life according to Sri Soemantri is democracy as a philosophy of life (democracy in 
philosophy).7

According to Miriam Budiardjo, basically democracy is divided into two streams, namely 
constitutional democracy and democracy which bases itself on the teachings of communism. 

8 Characteristic of constitutional democracy is a government that has limited power and is not 
justified in acting arbitrarily against its citizens. Restrictions on government power are contained 
in the constitution or in other laws and regulations. Therefore, it is often called constitutional 
government. 9

Constitutional democracy that grows and develops rapidly in Indonesia requires the 
harmonization of theories and knowledge possessed by all components of the nation with the 
forms and implementation of existing democratic principles, including the issue of General 

6 Mahfud MD, et.all, Wacana Politik dan Demokrasi Indonesia/Indonesian Political and Democratic Discourse, (Yogyakarta: Pustaka 
Pelajar, 1999). 65.
7 Sri Soemantri, Perbandingan Antar Hukum Tata Negara/Comparison between Constitutional Laws, (Bandung: Alumni, 1971), 26.
8 Miriam Budiardjo, Dasar-Dasar Ilmu Politik/Basics of Political Science, (Jakarta: PT Gramedia Pustaka Utama,  2002), 55.
9 Ibid, 52.
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Constitutional authority of the Constitutional Court in implementing the principle of 
checks and balances that places all state institutions in equal position so that there is a balance 
in the administration of the state. The existence of the Constitutional Court is a concrete step 
to be able to correct each other’s performance between state institutions and maintain the 
implementation of constitutional democracy. Based on the description above, the aim of this 
paper is to analyze the role of the Constitutional Court in the implementation of constitutional 
democracy in Indonesia.

2. Analysis and Discussion

1.1.  Constitutional Democracy

Democracy comes from Greek, which is demos which means people (people) and cratos 
which means government or rule. Democracy means the meaning of a political system in which 
the people hold the highest power, not the power by the king or the nobility. The concept of 
democracy has long been debated. In ancient Greece, democracy as an idea and political order 
was the concern of state thinkers. Some are pro and some are contra. Plato and Aristotle did 
not really believe in democracy and put democracy in a bad form of government. This famous 
philosopher believes in monarchies, whose rulers are wise and pay attention to the fate of their 
people.6

Etymologically, democracy (democratie) is the highest form of government or state power, 
where the highest source of power is the power of the people gathered through an assembly 
called the People’s Consultative Assembly (die gesamte staatsgewalt liegt allein bei der majelis). 
While Sri Soemantri defines Indonesian democracy in terms of formal (indirect democracy) as 
a democracy in which the implementation of popular sovereignty is not carried out directly by 
the people but through representative institutions such as the DPR and MPR, and democracy in 
the sense of life according to Sri Soemantri is democracy as a philosophy of life (democracy in 
philosophy).7

According to Miriam Budiardjo, basically democracy is divided into two streams, namely 
constitutional democracy and democracy which bases itself on the teachings of communism. 

8 Characteristic of constitutional democracy is a government that has limited power and is not 
justified in acting arbitrarily against its citizens. Restrictions on government power are contained 
in the constitution or in other laws and regulations. Therefore, it is often called constitutional 
government. 9

Constitutional democracy that grows and develops rapidly in Indonesia requires the 
harmonization of theories and knowledge possessed by all components of the nation with the 
forms and implementation of existing democratic principles, including the issue of General 

6 Mahfud MD, et.all, Wacana Politik dan Demokrasi Indonesia/Indonesian Political and Democratic Discourse, (Yogyakarta: Pustaka 
Pelajar, 1999). 65.
7 Sri Soemantri, Perbandingan Antar Hukum Tata Negara/Comparison between Constitutional Laws, (Bandung: Alumni, 1971), 26.
8 Miriam Budiardjo, Dasar-Dasar Ilmu Politik/Basics of Political Science, (Jakarta: PT Gramedia Pustaka Utama,  2002), 55.
9 Ibid, 52.
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Election. The application of this principle is expected to create a constitutional life order that 
runs in full balance towards the goal of the Unitary Republic of Indonesia, namely the creation 
of a just and prosperous society based on Pancasila and the 1945 Constitution.10

Constitutional democracy, which is also called democracy under the rule of law, has 
basic requirements for carrying out democratic governance. These conditions according to the 
International Commission of Jurists (1965) are: 11

1) Constitutional protection (guaranteeing individual rights and determining procedural 
ways to obtain protection for guaranteed rights);

2) a free and impartial judiciary body;

3) Free general elections;

4) Freedom to express opinions;

5) Freedom of association/organization and opposition; and

6) Citizenship education.

In accordance with the characteristics of constitutional democracy, the application of 
constitutional democracy in Indonesia can be seen in the provisions of the 1945 Constitution 
which limits the authority of state institutions in carrying out government functions. The 
limitation of authority is intended to protect citizens from the arbitrary actions of the government. 
In addition, it can also be seen from the recognition of human rights in Article 28.

According to the provisions of the 1945 Constitution of the Republic of Indonesia after the 
Fourth Amendment, 12 in the institutional structure of the Republic of Indonesia there are (at least) 
9 (nine) state organs that directly receive direct authority from the Constitution. The nine organs 
are (i) the House of Representatives, (ii) the Regional Representative Council, (iii) the People’s 
Consultative Assembly, (iv) the Supreme Audit Board, (v) the President, (vi) Vice President, 
(vii) the Supreme Court, ( viii) Constitutional Court, and (ix) Judicial Commission. In addition 
to the nine institutions, there are also several institutions or institutions that have the authority in 
the Constitution, namely (a) the Indonesian National Army, (b) the Indonesian National Police, 
(c) Local Governments, (d) Political Parties. In addition, there are also institutions that are not 
named, but are called functions, but the authority is stated to be regulated by law, namely: (i) 
central bank which is not named “Bank Indonesia”, and (ii) the election commission which also 
not a name because it is written in lower case. Both Bank Indonesia and the General Election 
Commission which are now holding electoral activities are independent institutions that get 
their authority from the Act. 13

10  Ibid.
11  Op. Cit, Mahfud ....119.
12  Fourth Amendment to the 1945 Constitution, August 10, 2002.
13  Jimly Assiddiqie, Kedudukan Mahkamah Konstitusi dalam Ketatanegaraan Indonesia/ Position of the Constitutional Court in Indonesian 
State Administration, (Surakarta: Makalah Kuliah Umum di Fakultas Hukum Universitas Sebelas Maret, Kamis, 2 September, 2004). Therefore, 
we can distinguish clearly between the authority of state organs based on the constitutionally entrusted power, and the authority of state organs 
that are only based on the law’s order (legislatively entrusted power), and even in fact there are also institutions or organs whose authority comes 
from or comes from a mere Presidential Decree. This last example, for example, is the establishment of the National Ombudsman Commission, 
the National Law Commission, and so on. While the examples of institutions whose authority is given by the Law, for example, are the National 
Human Rights Commission, the Indonesian Broadcasting Commission, the Financial Traction Analysis and Reporting Center (PPATK).
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The limitation of power of state institutions that obtain authority attributively above is a 
tangible form of the implementation of constitutional democracy in Indonesia. Furthermore, to 
guarantee the implementation of constitutional democracy, protect the constitutional rights of 
citizens and maintain the continuity of the principle of check and balance between these state 
institutions is the duty of the Constitutional Court in accordance with the 1945 Constitution.

1.2. Constitutional Court and Implementation of Constitutional Democracy

In every talk about state institutions, there are 2 (two) key elements that are interrelated, 
namely organs and functie. An organ is a form or container, while a functie is its contents; the 
organ is the status of its form (English: form, German: vorm), while functie is the movement of 
the container according to the purpose of its formation. 14

The Constitutional Court of the Republic of Indonesia is a new (high) state institution 
that is equal and equal in height to the Supreme Court (MA). The idea was in line with the idea 
of testing the constitutionality of the law adopted in the norms of the constitution and even the 
institutions were formed in isolation. 15

Based on Article 24C of the 1945 Constitution, the attributive authority of the Constitutional 
Court is as follows: 16

1) The Constitutional Court has the authority to adjudicate at the first and final level 
whose decisions are final to examine the law against the Constitution, decide on 
disputes over the authority of state institutions whose authority is granted by the 
Constitution, decide upon the dissolution of political parties, and decide disputes 
regarding results general election.

2) The Constitutional Court must provide a decision on the opinion of the People’s 
Representative Council regarding alleged violations by the President and / or Vice-
President in accordance with the Constitution.

3) The Constitutional Court has nine constitutional judges appointed by the President, 
submitted by three Supreme Court members, three by the House of Representatives, 
and three by the President.

4) The Chairperson and Deputy Chairperson of the Constitutional Court are elected 
from and by constitutional judges.

5) A constitutional judge must have integrity and personality that is not reprehensible, 
fair, statesman who overcomes the constitution and constitution, and does not 
concurrently serve as a State official.

14  Jimly Ashiddiqie, Implikasi Perubahan UUD 1945 Terhadap Pembangunan Hukum Nasional/Implications of 
Amendments to the 1945 Constitution Against National Law Development, (Jakarta:  Konstitusi Press, 2005), 12.
15  Jimly Assiddiqie, Pokok-Pokok Hukum Tatanegara/Constitutional Law Principles, (Jakarta: Buana Ilmu Populer, 2007), 583.

16  Tim Penyusun Mahkamah Konstitusi, Profil Mahkamah Konstitusi/Profile of the Constitutional Court, Cet. 4, 
(Jakarta: Sekretariat Jenderal dan Kepanitraan Mahkamah Konstitusi, , 2009), 2.
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institutions is the duty of the Constitutional Court in accordance with the 1945 Constitution.
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namely organs and functie. An organ is a form or container, while a functie is its contents; the 
organ is the status of its form (English: form, German: vorm), while functie is the movement of 
the container according to the purpose of its formation. 14

The Constitutional Court of the Republic of Indonesia is a new (high) state institution 
that is equal and equal in height to the Supreme Court (MA). The idea was in line with the idea 
of testing the constitutionality of the law adopted in the norms of the constitution and even the 
institutions were formed in isolation. 15

Based on Article 24C of the 1945 Constitution, the attributive authority of the Constitutional 
Court is as follows: 16

1) The Constitutional Court has the authority to adjudicate at the first and final level 
whose decisions are final to examine the law against the Constitution, decide on 
disputes over the authority of state institutions whose authority is granted by the 
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Amendments to the 1945 Constitution Against National Law Development, (Jakarta:  Konstitusi Press, 2005), 12.
15  Jimly Assiddiqie, Pokok-Pokok Hukum Tatanegara/Constitutional Law Principles, (Jakarta: Buana Ilmu Populer, 2007), 583.

16  Tim Penyusun Mahkamah Konstitusi, Profil Mahkamah Konstitusi/Profile of the Constitutional Court, Cet. 4, 
(Jakarta: Sekretariat Jenderal dan Kepanitraan Mahkamah Konstitusi, , 2009), 2.
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6) Appointment and dismissal of constitutional judges, procedural law and other 
provisions concerning the Constitutional Court are regulated by law.

From the authority of the Constitutional Court to adjudicate at the first and final level, 
the decision is final to examine the law against the Constitution and the authority to decide 
disputes over the authority of state institutions whose authority is granted by the Constitution, 
are two authorities to maintain the implementation of constitutional democracy in Indonesia. 
Because by adjudicating the petition of citizens to test the law which is a product of government 
against the 1945 Constitution, it means that the Constitutional Court has guaranteed the rights 
of citizens from the arbitrary actions of the government executors. Furthermore, the authority 
to decide disputes between state institutions whose authority comes from the 1945 Constitution 
is also a tangible form of the role of the Constitutional Court in maintaining the principle of 
checks and balances between state institutions, in order to achieve government stability and the 
principles of constitutional democracy in Indonesia.

2. Conclusion 

As a conclusion of the analysis and discussion, it is necessary to put forward the following 
conclusions: First, the substance of constitutional democracy is a government that has limited 
power and is not justified in acting arbitrarily against its citizens. Restrictions on government 
power are contained in the constitution or in other laws and regulations. Second, the role of the 
Constitutional Court in maintaining the implementation of constitutional democracy in Indonesia 
can be seen from its authority which is able to guarantee the implementation of the constitutional 
rights of citizens from the substance of the law that contradicts the 1945 Constitution, and in 
maintaining the principle of checks and balances between governmental powers, in order to 
achieve stability in government and the principles of constitutional democracy in Indonesia.
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 “THE CONSTITUTIONAL COURT AND CONSTITUTIONALISM IN 

POLITICAL DYNAMICS” 

 

The Role of Judicial Review in relation to the Doctrine of Separation of 

Powers in Malaysia 

 

Introduction 

Malaysia’s system of government is based on the Westminster system of parliamentary democracy 

with the basic principle of separation of powers between the executive, legislature and the 

judiciary. 

 

Separation of powers is a term coined by French political enlightenment thinker Baron de 

Montesquieu1. It is a political doctrine under which the legislative, executive and judicial branches 

of government are kept distinct, to prevent abuse of power2.  

 

In Malaysia, separation of powers between the Legislative, Executive and Judiciary is clearly 

expressed in the Federal Constitution that spells out the functions of the three branches. Article 39 

of the Federal Constitution vested the executive authority of the Federation in the Yang Di-Pertuan 

Agong (the King) and exercisable by him or by the cabinet. Article 44 vested the legislative 

authority of the Federation in a Parliament. Article 121 deals with the judicial power of the 

federation. 

                                                           
1 Montesquieu, Charles de Secondat, baron de. The Sprit of Laws (c.1748). Translated and edited by Anne Cohler, 
Basia Miller, Harold Stone. (New York: Cambridge University Press, 1989) 
“When the legislative and executive powers are united in the same person, or in the same body of magistrates, there 
can be no liberty... there is no liberty if the powers of judging is not separated from the legislative and executive... 
there would be an end to everything, if the same man or the same body... were to exercise those three powers.” 
2 Per Dato’ Abdul Hamid Bin Haji Mohamad (as he then was) in the case of Pendakwa Raya v. Kok Wah Kuan 
[2007] 6 CLJ 341 
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Introduction 
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The doctrine of separation of powers involved a system of “check and balance”. Each branch 

of government is given specific powers of oversight over the other branches of government, 

and powers to restrain the actions of the other branches of government. The aim is to ensure a 

balance of power between the three arms of government.  

 

Ahmad Masum, senior lecturer of the College of Law, Government and International Studies 

Universiti Utara Malaysia opined as follows : 

Added to the doctrine is of course the idea of democracy and constitutionalism where 

authorities would not be allowed to go beyond their limits; something that is 

apparently a reflection of the notion of limited government3. 

(emphasis ours) 

 

Judicial Review  

Judicial review is a method used by the courts to regulate governmental power.4  

Judicial review is defined by the Halsbury Laws of Malaysia as the process by which the High 

Court exercises its supervisory jurisdiction over the proceedings and decisions of inferior 

courts, tribunals, and other bodies or persons who carry out quasi-judicial functions or who are 

charged with the performance of public acts and duties5. Judicial review is a judicial invention 

to ensure that a decision by the executive or a public body was made according to law, even if 

the decision does not otherwise involve an actionable wrong. 

 

                                                           
3 Ahmad Masum, The Doctrine of Judicial Review : A Cornerstone of Good Governance in Malaysia [2010] 6 MLJ 
cxiv at cxviii 
4 Ibid at 6 MLJ cxiv at cx 
5 Halsbury Laws of Malaysia, Vol.9, para. 160.059 
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There is no expressed provision in the Malaysian Federal Constitution which provides for 

judicial review, however, based on the doctrine of separation of powers, the courts must play 

its part in ensuring that each branch of government functions appropriately6. 

 

The statutory basis of judicial review actions in Malaysia is provided under section 25(2) of 

the Courts of Judicature Act 1964 (CJA 1964) which clearly stated that the High Court shall 

have the additional powers set out in the Schedule to the CJA 1964. The relevant provision in 

Paragraph 1 of the Schedule 1 of the CJA 1964 are as follows:  

“power to issue to any person or authority directions, orders or writs, including writs 

of the nature of habeas corpus, mandamus, prohibition, quo warranto and certiorari, 

or any others, for the enforcement of the rights conferred by Part 11 of the Constitution, 

or any of them, or for any purpose”. 

 

The application for judicial review is currently regulated by Order 53 of the Rules of Court 

2012. Order 53 rule 3(1) provides that an application for judicial review cannot be made unless 

leave of court is obtained and the applicant must have a valid grievance to be a successful 

applicant. In the case of Ahmad Jefri bin Mohd Jahri @ Md Johari v. Pengarah Kebudayaan & 

Kesenian Johor & Ors.7 the Federal Court had set out a specific procedure for an aggrieved 

party seeking judicial review. The court also appropriately observed that the stringent 

conditions of Order 53 are in place to “protect those entrusted with the performance of public 

duties against groundless unmeritorious or tardy harassment.” James Foong FCJ in delivering 

the judgment had said: 

“One may ask what is the purpose of these conditions? The basic objective is to protect 

those entrusted with the enforcement of public duties “against groundless, 

unmeritorious or tardy harassment that were accorded to statutory tribunals or 

decision making public authorities by Ord 53, and which might have resulted in the 

summary, and would in any event have resulted in the speedy disposition of the 

                                                           
6 As stated at no. 3 at 6 MLJ cxiv at cxviii 
7 [2010] 3 MLJ 145 
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application, is among the matters fit to be taken into consideration by the judge in 

deciding whether to exercise his discretion by refusing to grant a declaration…” as 

described in the celebrated case of O’Reilly v Mackman (1982) 3 All ER 1124 @ 1133. 

Further, there is also the need to reduce the delay in resolving such application in the 

interest of good administration. As Lord Diplock in O’Reilly v Mackman (supra) 

reiterated, “The public interest in good administration requires that public authorities 

and third parties should not be kept in suspense as to the legal validity of a decision 

the authority has reached in purported exercise of decision making powers for any 

longer period than is absolutely necessary in fairness to the person affected by the 

decision.” 

 

Prof. M.P. Jain in his paper entitled “Judicial Review of Administrative Action” presented in 

Malacca Law Seminar held on March 9 - 10, 1985 and explained by Tun Raus Sharif, CJ (as he 

then was) in his article entitle “Judicial Review: The Malaysian Experience”, the role of judicial 

review as a cornerstone of good governance in Malaysia could be viewed from two prongs: 

i. Where powers are conferred on the superior courts to determine the constitutional validity 

of federal and state laws and to invalidate them on the ground of unconstitutionality; and  

ii. Where constitutional supremacy is maintained by reviewing the executive act on 

constitutional as well as on administrative law grounds8. 

 

Judicial Review Cases 

The courts’ view on the validity of decisions made by the executive can be observed in three 

decisions, namely, Titular Roman Catholic Archbishop of Kuala Lumpur v. Menteri Dalam Negeri 

& Anor.9, State Government of Negeri Sembilan & Ors v. Muhammad Juzaili Mohd Khamis & 

Ors10 and Indira Gandhi Mutho v. Pengarah Jabatan Agama Islam Perak & Ors and Other Appeals. 

                                                           
8 Tan Sri Dato’ Seri Md Raus bin Sharif, Judicial Review: The Malaysian Experience, Journal of the Malaysian 
Judiciary, July 2017 
9 [2014] 6 CLJ 
10 [2015] 8 CLJ 
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Titular Roman Catholic Archbishop of Kuala Lumpur v. Menteri Dalam Negeri & Anor 

In this case, The Titular Roman Catholic Archbishop of Kuala Lumpur as the applicant, was 

granted a publication permit by the first respondent, the Minister of Home Affairs, to publish the 

Herald-the Catholic Weekly. On 8th January, 2009, the applicant received a letter dated 7th 

January 2009 from the first respondent approving the publication permit for the publication period 

of 1st January 2009 until 31st December 2009 subject to the condition that the applicant was 

prohibited from using the word Allah in the publication. The applicant, by way of judicial review 

sought leave for an order of certiorari to quash the impugned decision and for an order for stay of 

the impugned decision pending the court’s determination of the matter, and for various 

declarations with costs in the cause. The applicant’s grounds for the reliefs of certiorari and 

declaration were premised on the unconstitutional acts and conducts of the Respondents, which 

were inconsistent with articles 3(1), 10, 11 and 12 of the Federal Constitution, namely that the 

applicant’s right to use the word Allah stemmed from the applicant’s constitutional rights to 

freedom of speech and expression and religion and in instructing and educating the Catholic 

congregation in the Christian religion. The High Court allowed the application, but the Court of 

Appeal reversed the decision of the High Court by saying that “the minister has not acted in any 

manner or way that merit judicial interference”. The case failed to obtain leave to appeal to the 

Federal Court. The decision of the Court of Appeal still stands. 

 

State Government of Negeri Sembilan & Ors v. Muhammad Juzaili Mohd Khamis & Ors 

This case concerned the Shariah offence of cross-dressing women’s attire by a few Muslim men 

in Negeri Sembilan. The plaintiffs Muhamad Juzaili bin Mohd Khamis and several others had filed 

an application to the Court seeking judicial review of the Shariah enforcement action in convicting 

them in accordance to with the provision of section 66 of the Shariah Criminal Enactment 1992 of 

Negeri Sembilan. The provision criminalises Muslim men wearing the women’s attire. The 

plaintiffs declared that this provision was unconstitutional as it contradicted interalia, with Article 

5(1), 8(1), 9(2) and 10(1)(a) of the Federal Constitution which guarantee the citizen to freedom of 

life and liberty, equality before the law, freedom of movement and freedom of expression. Their 
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application for judicial review, however, was dismissed by the court on October 11th, 2012 and 

they subsequently filed an appeal to the Court of Appeal against the decision. The appeal was 

allowed: :“We therefore, grant the declaration sought in prayer… that section 66 of the Syariah 

Criminal Enactment 1992 is void by reason of being inconsistent with the articles above.” 

Dissatisfied with the decision, the State of Negeri Sembilan filed an appeal to the Federal Court. 

The Federal Court in allowing the appeal stated that the application for declarations sought by the 

respondents before the High Court by way of judicial review was in fact a challenge to the 

legislative powers of the State Legislature of Negeri Sembilan. What the respondents wanted was 

to limit the legislative powers of the State Legislature, by saying that despite its powers to legislate 

on matters on Islamic law having been given to the State Legislature by article 74 of the Federal 

Constitution read with List II in the Ninth Schedule thereof, that legislation must still comply with 

the provisions on fundamental liberties enshrined in articles 5(1), 8(2), 9(2) and 10(1) of the 

Federal Constitution. The Court further held that the application for the declarations sought by the 

respondents were incompetent by reason of substantive procedural non-compliance with clauses 2 

and 4 of article 4 of the Federal Constitution, and should have been dismissed by the High Court 

on the ground that the High Court had no jurisdiction to hear the matter. 

 

Indira Gandhi Mutho v. Pengarah Jabatan Agama Islam Perak & Ors and Other Appeals 

The Federal Court ruling in Indira Ghandi’s case has been hailed as a landmark decision that 

reaffirms the civil courts’ constitutional role and powers. In this case, a muslim convert father, 

Muhammad Riduan Abdullah converted the three children from his civil marriage with Hindu 

Mother M. Indira Gandhi to Islam without their knowledge or consent in 2009. 

At the Federal Court, one of the question that was posed by Indira is whether the civil courts have 

exclusive jurisdiction and inherent jurisdiction to review the actions of a public authority (Registrar 

of Muallafs). The Court in answering this question had said that the civil courts’ powers to review 

a public authority’s action is a basic part of the Federal Constitution that cannot be altered or 

removed. The Federal Constitution’s basic structure includes judicial powers such as judicial 

review, the principles of separation of powers, rule of law and protection of minorities. Parliament 

cannot remove such features by amending the constitution. 
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The court also stated that judicial power –which includes judicial review or the review of public 

authorities’ actions and decision - cannot be removed from the civil courts and cannot be given to 

any other body who do not have the same level of constitutional protection as civil judges to 

safeguard their independence. 

It is interesting to note that in Indira Gandhi’s case, the courts in Malaysia has now moved towards 

judicial activism. 

 

 

Conclusion 

Lord Acton, the historian and moralist was quoted to have said that “power tends to corrupt and 

absolute power corrupts absolutely”. 

 

In Pengarah Tanah dan Galian, Wilayah Persekutuan v. Sri Lempah Enterprise Sdn. Bhd.11, Raja 

Azlan Shah said as follows : 

 “Every legal power must have legal limits, otherwise there is dictatorship”. 

                                                           
11 [1979] 2 MLJ 135 
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The Constitutional Council of The Republic of 
Kazakhstan

by Murat Assylbayev
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“The Constitutional Council of the Republic of 
Kazakhstan and constitutional control”

The beginning of the establishment of the institution of constitutional control in Kazakhstan 
is associated with the introduction in 1989 of an amendment to the Constitution of the Kazakh 
SSR that covers the establishment of the Constitutional Oversight Committee, which, however, 
was not created.

Actually, the beginning of the establishment of this institution in Kazakhstan is considered 
to be the adoption of the Constitutional Law of December 16, 1991 “On State Independence of 
the Republic of Kazakhstan”, in Article 10 of which it was stipulated that “The highest body 
of judicial protection of the Constitution shall be the Constitutional Court of the Republic of 
Kazakhstan.»

This body was elected by the Supreme Council of the Republic on July 2, 1992 and exercised 
constitutional control until October 1995, as the current Constitution of 1995 established a new 
body - the Constitutional Council.

It is not included in a unified system of branches of power, does not belong to the judiciary 
and is not the cassation or supervisory instance for courts of general jurisdiction. It is an 
independent state body.

The presence in the constitutional and legal field of the Republic of the body of constitutional 
control - the Constitutional Council inevitably brings its “amendments” to the traditional 
understanding of the constitutional principle of “the system of checks and balances between 
the branches of power.” Independence of the Constitutional Council and its constitutional 
“separation” from organs of a unified system of branches of power (primarily from legislative and 
executive branches) provides the basis for developing a doctrine of an independent constitutional 
control system. Decisions made by the Constitutional Council and legal positions contained 
therein are the source for constitutional law. So, the modern constitutional law of the Republic 
of Kazakhstan develops as far as the norms and provisions, enshrined in the Constitution, are 
interpreted by the Constitutional Council.

Over the years of its activity, the Constitutional Council has become a real driving force 
for the mechanism of constitutional procedural regulation and development of constitutional 
and legal relations. It, as the main part of the legal mechanism, serves to ensure and develop 
constitutional processes within the framework of the Basic Law. Playing an essential role in the 
proper implementation of the norms and principles of the Constitution, the Constitutional Council 
has become an important guarantor of the exercise of human and civil rights and freedoms. 
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In order to avoid politicization of the Constitutional Council, which may appear in 
resolving issues related to the competencies of the legislative and executive authorities, in order 
to prevent a decrease in the effectiveness of its activities as a constitutional-control institution of 
the state, the Constitutional Law “On the Constitutional Council of the Republic of Kazakhstan” 
envisaged serious legal guarantees of the independence of this body from all sorts of political 
processes.

First of all, such a guarantee is the provision of the Constitutional Law which states that 
the members of the Constitutional Council in the exercise of their powers are guided only by 
the Constitution and the Constitutional Law “On the Constitutional Council of the Republic of 
Kazakhstan.”

Moreover, the Constitutional Law establishes that in the exercise of its powers the 
Constitutional Council is independent from state bodies, organizations, officials and citizens, 
and cannot proceed from political and other motives.

In addition, the Constitutional Law specifically stipulates the following: The Chairperson 
and members of the Constitutional Council are independent in the performance of their duties 
and are subject only to the Constitution and the Constitutional Law “On the Constitutional 
Council of the Republic of Kazakhstan.” No other acts have for them wittingly binding force. 
Any interference in their activities, as well as making a pressure or other influence on them, in any 
form, is not allowed and entails legal liability. Article 377 of the Criminal Code of the Republic 
of Kazakhstan establishes the liability for interference, in whatever form, in the activities of the 
Constitutional Council.

The Constitutional Council’s proper exercise of its functions is also ensured by the 
organizational, financial and material-technical independence of the Constitutional Council, 
the principles of constitutional proceedings, non-replaceability, immunity of the Chairperson 
and members of the Council, equality of their rights, special procedures for suspension and 
termination of their powers and other constitutional and legal guarantees.

Requirements for candidates for the post of Council members, which are important 
components in determining their status, are also a kind of guarantee for the effectiveness of 
activities of the Constitutional Council. Thus, a citizen of a republic not younger than thirty who 
resides on the territory of the republic, having a higher legal education, an experience of work in 
the legal profession for at least five years may be appointed to the Constitutional Council. These 
requirements do not apply to the ex-Presidents of the Republic (Article 4 of the Constitutional 
Law).

One of the main guarantees of the independence of organs of constitutional control is the 
procedure for their formation established by constitutional norms. The Constitutional Council 
consists of seven members. The Chairperson and two members of the Council are appointed by 
the President of the Republic, and other 4 members are appointed by the Parliament for a period 
of six years.
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Half of members of the Constitutional Council are renewed every three years. Moreover, 
ex-Presidents of the Republic shall be life-long members of the Constitutional Council.

In accordance with paragraph 5 of Article 71 of the Constitution, the Chairperson and 
members of the Constitutional Council during their term of office cannot be arrested, subjected 
to a forced delivery, administrative penalties imposed in court, brought to criminal liability 
without the consent of the Parliament of the Republic, except in cases of being apprehended on 
the scene of a crime or committing grave crimes.

Article 11 of the Constitutional Law enshrines such guarantees of independence as:

1) non-interference in the activities of the Chairperson and members of the Council;

2) unaccountability of the Chairperson and members of the Council;

3) compliance with official ethics;

4) non-replaceability;

5) announcement of self-dismissal ;

6) a restriction on the exercise of protection or representation.

The Chairperson and members of the Constitutional Council shall not be accountable for 
their activities on constitutional issues. This means that no one has the right to demand from 
them any report. Before the adoption of the final decision, the Chairperson and members of 
the Constitutional Council have no right, except at a meeting of the Constitutional Council, to 
express an opinion or advice on issues that are the subject of constitutional proceedings.

During the period of exercising their powers, the members of the Constitutional Council 
shall not be replaceable. Their powers cannot be terminated or suspended, except in cases 
provided for by Constitutional Law.

The powers of the Constitutional Council are in fact the same as those of organs of 
constitutional control of other countries.

This is to ensure the supremacy of the Constitution, by recognizing unconstitutional laws 
and other regulatory legal acts, if they contradict the Basic Law.

The Constitutional Council gives official interpretation to constitutional norms, revealing 
potential, implicit and hidden meaning contained in principles, norms and provisions of the 
Constitution.

The competence of the Constitutional Council also includes:

-  making a decision in case of dispute the issue of the correctness of the conduct of 
elections of the President of the Republic, deputies of the Parliament and republican 
referendum.

-  consideration for compliance with the Constitution of resolutions adopted by Parliament 
and its Chambers.
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By the Constitutional Reform of 2017 in the competence of the Constitutional Council 
additionally included:

-  consideration of appeals of the President of the Republic on the verification of the 
constitutionality of legal acts that came into force in the interests of protecting human 
and civil rights and freedoms, ensuring national security, sovereignty and integrity of 
the state;

-  giving a conclusion on the compliance of amendments and additions to the Constitution 
of the Republic with requirements established by paragraph 2 of Article 91 of the Basic 
Law, before they are submitted to a republican referendum or to the Parliament.

The annual message sent to the Parliament of the Republic on the status of constitutional 
legality in the country is an important document of the Constitutional Council.

Constitutional Council analyzes the status of legislation, the level of protection of 
constitutional rights and freedoms of citizens, as well as the implementation of its final decisions 
in its annual messages.

Citizens of the Republic are not included in the list of subjects of appeal to the Constitutional 
Council.

Their constitutional rights and freedoms can be protected in the courts of general 
jurisdiction, and in the Constitutional Council in cases and in the manner established by Article 
78 of the Constitution. According to this Article, if a court finds that a law or other regulatory 
legal act subject to the application violates the rights and liberties of an individual and a citizen, 
it shall suspend legal proceedings and address the Constitutional Council with a proposal to 
declare that law unconstitutional.

The legal force of decisions of the Constitutional Council

Normative decrees of the Constitutional Council are attributed to the current law of the 
Republic and on legal force are equal to the norms of the Basic Law.

The decision of the Constitutional Council shall come into force from the day of its 
adoption, shall be binding on the entire territory of the Republic, and shall be final and not 
subject to appeal.

Results of activities of the Constitutional Council for the period 1996-2018

Over the period from February 1996 to the present, the Constitutional Council received 
more than 190 appeals, including:

	from the Head of State – 22 appeals; 
	from Chairpersons of Chambers of the Parliament and its deputies – 78 appeals;
	from the Prime Minister – 27 appeals;
	from courts – 68 appeals.
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Of all appeals submitted to the Constitutional Council, 27 of them were on the compliance 
of laws adopted by the Parliament and submitted to the Head of State for signing with the 
Constitution.

Totally 17 laws were found unconstitutional in 15 appeals.

In conclusion, the constitutional control serves as an incentive for continuous improvement 
of national legal system and harmonization of the constantly changing social relations. It forms 
state thinking and the necessary quality of legal consciousness. The constitutional control in the 
Republic of Kazakhstan plays a serious preventive role, encouraging not only state authorities, 
but also every member of the society, to a legal, constitutional form of actions.
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of laws adopted by the Parliament and submitted to the Head of State for signing with the 
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Totally 17 laws were found unconstitutional in 15 appeals.
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The Constitutional Court of Mongolia
by Bolortungalag Narangerel
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The Constitutional Court of Mongolia
and Political Dynamics

BOLORTUNGALAG NARANGEREL,
Head of the Legal Service Department

of the Secretariat of The Constitutional Court of Mongolia

ABSTRACT 

The Constitution is the fundamental law of state management which establishes powers 
of state organs and boundaries thereof, creates the balance between state powers. Therefore, 
some of the authority and political powers may falsely implement concepts of the Constitution, 
its clauses to fit their narrow interests. However, the Constitutional Court has been established 
to carry out activities of organs exercising state powers in accordance with the Constitution and 
to limit their powers in order to protect values of democracy and fundamental rights of citizens. 

I prepared the presentation on the relationship between the Constitutional Court of 
Mongolia and political powers, and some related current issues. The presentation is consisted of 
the following parts: the foreword that introduces the Constitutional Court of Mongolia; main part 
that introduces the relationship between the Constitutional Court of Mongolia and the political 
powers, and analysis of its regulation; final part that introduces conclusion.   
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THE CONSTITUTIONAL COURT OF MONGOLIA AND PO-
LITICAL DYNAMICS

BOLORTUNGALAG NARANGEREL,

Head of the Legal Service Department 
of the Secretariat of The Constitutional Court of Mongolia

 DEAR PARTICIPANTS,

First of all let me begin by extending gratitude to the Constitutional Court of the Republic 
of Indonesia for organizing the International Symposium on behalf of the Constitutional Court 
of Mongolia and myself and wish great success in its work. 

Dear participants and colleagues presenting papers and exchanging experiences, please 
accept my warm greetings. I believe this Symposium and Short course will be as fruitful and 
successful. 

Abstract 

The Constitution is the fundamental law of state management which establishes powers 
of state organs and boundaries thereof, creates the balance between state powers. Therefore, 
some of the authority and political powers may falsely implement concepts of the Constitution, 
its clauses to fit their narrow interests. However, the Constitutional Court has been established 
to carry out activities of organs exercising state powers in accordance with the Constitution and 
to limit their powers in order to protect values of democracy and fundamental rights of citizens. 

 I prepared the presentation on the relationship between the Constitutional Court of 
Mongolia and political powers, and some related current issues. The presentation is consisted of 
the following parts: the foreword that introduces the Constitutional Court of Mongolia; main part 
that introduces the relationship between the Constitutional Court of Mongolia and the political 
powers, and analysis of its regulation; final part that introduces conclusion.   
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1.FOREWORD

 The Constitutional Court was established by the new Constitution of Mongolia of 1992 
and is the first institution to exercise the supreme supervision over the implementation of the 
Constitution. It has been 26 years since its establishment. During this time, the attitude of 
citizens and organizations addressing the Constitutional Court has changed, with the volume of 
petitions, notifications and requests to the Constitutional Court increasing each year.

Article 64 of the Constitution of Mongolia provides that “The Constitutional Court shall 
be an organ exercising supreme supervision over implementation of the Constitution, making 
judgment on the violation of its provisions and resolving constitutional disputes”.  This is further 
defined in the Law on the Constitutional Court in paragraph 1 of article 8: “The Constitutional 
Court shall exercise its supreme supervision over the implementation of the Constitution 
through making conclusions on disputes as provided in this law, and through settling disputes as 
provided in paragraph 2 of this article.”

Within its competencies provided by the Constitution, the Constitutional Court announces 
null and void the laws, resolutions, decrees and other decisions issued by the President, the 
Parliament and the Government if they contradict with the Constitution and establishes whether 
certain actions of authorized officials are in conflict with the Constitution. The objectives of 
examining and resolving disputes by the Constitutional Court of Mongolia is to guarantee 
strict adherence to the Constitution through resolution of disputes upon complete, accurate and 
objective examination of all claims concerning a breach of the Constitution.

The Constitutional Court settles a disputes on the basis of the petitions and notification, 
submitted by the citizens or requests forwarded by the President, the Parliament, the Prime 
Minister, the Supreme Court, and the Prosecutor General concerning whether the Constitution 
has been breached. Foreign citizens and stateless persons residing lawfully in the territory of 
Mongolia shall enjoy the right to forward petitions and notification to the Constitutional Court 
of Mongolia.

2. POLITICAL DYNAMICS OF MONGOLIA

With the transition to a new democratic system, Mongolia adopted a new Constitution in 
1992 as a foundation of a democratic state which upholds human rights and the rule of law. This 
new Constitution contains principles of separation of powers between highest organs of state 
power, creating a system of balanced existence of legislative, executive and judiciary branches 
and their mutual supervision. These state organs (subjects) supervise each other by means of 
different legal measures. The Constitutional Court of Mongolia exercises legal supervision of 
these organizations as an independent and specialized court. 

The Constitutional Court plays an important role in balancing the state powers. Dispute 
adjudication of the Constitutional Court is differentiated from other courts through the political 
and legal nature of its decisions and their implications. 
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The Constitution of Mongolia declares that Mongolia shall have a parliamentary form of 
governance. Under provisions of the Constitution, Mongolia has a four-years political cycle. For 
example, parliamentary and presidential elections are held every four years. The presidential 
election is organized one year after the parliamentary election and a political party that seats in 
the Parliament is eligible to nominate a candidate for the President of Mongolia.

Also after elections, Political powers seated in parliament change the law on election 
according to their interest.

 

3. THE CONSTITUTIONAL COURT AND THE POLITICAL INSTITUTIONS

3.1. As in other countries in Mongolia, members of the Constitutional Court are appointed 
by political means. In conformity with the law the member of the Constitutional Court of 
Mongolia shall be appointed by the Parliament for a term of 6 years. Accordingly, the term of a 
member of the Constitutional Court to take up to 6 years is because keeping the political influence 
free, preserve the independence of the judiciary. It is also based on principles of separation of 
powers with three of them to be nominated by the Parliament, three by the President, and three 
by the Supreme Court.

The rule on appointment and nomination of constitutional judges is aimed at ensuring 
independence of the Constitutional Court judges. The influence of the authority and political 
powers on appointing and nominating constitutional judges varies in each country. In most 
cases, the Parliament or the President is involved in the process of appointing a judge. 

The procedure for appointing the Chairperson of the Constitutional Court is different from 
the procedure for appointing judges. In Mongolia, members of the Constitutional Court shall 
propose from among themselves the name of a person to be elected as a Chairman, and elect 
the person, who receives the majority of votes, as the Chairman.1 It is considered to be the most 
democratic procedure that guarantees the independence of the Court. The term of the Chairman 
is shorter 3-year term than the members’, which allows the members to change from among 
members. And the Chairman of the Constitutional Court of Mongolia may be re-elected only 
once.

While the Constitutional Court functions on the law and political boundaries, it is probable 
that politicization of the Constitution will be politicized if the term of the members is too long. 
On the other hand, it is considered that too short term of the members might negatively influence 
on Court’s successive character, stability and prestige. Accordingly, the term of Constitutional 
Court judge is usually varied between five to twelve years and the average is six years.

3.2. The Constitutional Courts are always in the spotlight by exercising supreme supervision 
over the implementation of the Constitution, which is the basic law of a State. Therefore, the 
Court’s decisions are always widely discussed. 

1  Law on the Constitutional Court of Mongolia in paragraph 1-6 of article 6, 1992.
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A contradiction between the political institutions results in a political crisis. In case this 
crisis influences on a society the Constitutional Courts have an important and unique role in a 
society by converting them into legal disputes and resolving them furtherly.2  On the other hand, 
Constitution even it is well drafted, would not be able to prevent political conflict.3 

Moreover, Constitutional Courts are eligible to examine and resolve disputes regarding on 
the constitutionality of statues, on competence disputes between the State organs, whether high 
ranking political officials breach the Constitution, on dissolution of political parties and these 
disputes are obviously have political character. In this regard, an obligation of Constitutional 
control is to resolve according to law a constitutional dispute which has political character and 
thus keeping political process in the frame of law.4 It is considered that Constitutionalism is 
process of legalizing political authority.5

3.3. Today in Mongolian society, political parties tend to strive to create their own influence 
on the judiciary. This is an attempt to influence on the judicial independence set forth in the 
Constitution of Mongolia, and is a contradiction to Constitutionalism.

Article 20 of the Constitution of Mongolia provides that “the Parliament is the highest 
organ of State power”. In its original interpretation, that Mongolia shall have a parliamentary 
form of governance. But some members of the Parliament may believe that the Parliament has 
the power to guide and command other state institutions. 

Among the three highest organs of State power, the Constitutional Court’s general function 
of supervision necessitates that it work more closely and on a wider spectrum with the legislative 
organ, the Parliament. This inevitably leads to a high probability of conflicts in the relationship 
of these two organizations. The majority of the disputes settled at the Constitutional Court of 
Mongolia are related to the laws adopted by the Parliament. Thus, it should be mentioned that 
quite a few attempts on the part of members of Parliament and political parties were made to 
influence the judges through exerting pressure and slandering them via mass media in order to 
mislead the public opinion.

Although such minor difficulties persist, there are important issues such as developing 
constitutionalism and rule of law, reducing influence and pressure from the political parties and 
authorities, and ensuring independence of the Constitutional Court. In this view, we need to 
improve the law on the Constitutional Court and Constitutional Procedure.

2  Enkhbaatar Ch.,  Constitutional  court and politic, Rule of Law, Ulaanbaatar, 2012, №04, p 41
3  Lichtenberger ., Internationale wissenschaftliche konferenz Vortragssammlung, Ulaanbaatar, 1998, p 87
4  Enkhbaatar Ch.,  Constitutional  court and politic, Rule of Law, Ulaanbaatar, 2012, №04, p 41
5  Sholler H., Internationale wissenschaftliche konferenz Vortragssammlung, Ulaanbaatar, 1998, p 87
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2  Enkhbaatar Ch.,  Constitutional  court and politic, Rule of Law, Ulaanbaatar, 2012, №04, p 41
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4. CONCLUSION

The most important factor of the Constitutional Court’s separation from politics is complete 
implementation of the principle of judicial independence. The guarantees of the authorities of 
members of the Constitutional Court should be guaranteed by the Constitution and other laws.

Therefore, the Constitutional Court of Mongolia can exercise supreme supervision of the 
Constitution only when it fully independent from any other officials . It must be noted that the 
Mongolian State has paid due attention to ensure the independence of the Court especially to 
improve the legal environment for the activity of the Constitutional Court of Mongolia.

Finally, it should be highlighted that Constitutional Court of Mongolia gives high 
importance to cooperation between our institutions in defining the future orientation of the 
activity as well as enhancing the quality and impact of the resolutions of the Court.

Thank you for your kind attention! 
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Political Impartiality of the Constitutional Court of 
the Russian Federation

Presentation by Svetlana Karamysheva, senior legal officer of 
the Department of International Relations and 
Research of Constitutional Review Practice of 

the Constitutional Court of the Russian Federation

DEAR COLLEAGUES,

First of all I would like to thank the organisers of this event for their hospitality and perfect 
organisation.

My presentation is mainly devoted to the place the Constitutional Court of the Russian 
Federation occupies in the system of separation of powers of the Russian Federation, making 
in an independent body, from the one hand distant from the politics and, from the other hand, 
influencing the politics in the country by the means of constitutional review.

The presentation consists of 3 parts, firstly, I will discuss general competence of the 
Constitutional Court of Russia, secondly, I will briefly elaborate on the rules of application to 
the Court and provide some relevant statistical data, and in the last part of my presentation I 
will provide you with the information on legal positions of the Court which influenced a lot the 
current political domain of the country.

1. General competence of the Russian Constitutional Court

The key element to the political impartiality of a constitutional review body is a wise 
establishment of the competence thereof in the Constitution and the special legislation.

Upon its establishment in 1991 the Constitutional Court of the Russian Federation was 
regarded as an inalienable guarantor of democracy and separation of powers. The powers of the 
Constitutional Court enumerated in the Constitution and expanded in the Federal Constitutional 
Law on the Constitutional Court among other things name interpretation of the Russian 
Constitution as one of the most important powers of the Court. Such a power could be considered 
as a necessary guarantee for the preservation of democracy.

According to Article 125 of the Constitution the Constitutional Court of the Russian 
Federation is a judicial body of constitutional review, which independently exercises judicial 
power by means of constitutional judicial proceedings.
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Upon application of the competent Federal bodies and the bodies of the constituent 
entities of the Russian Federation as well as members of both chambers of the parliament and 
the Supreme Court of the Russian Federation the Constitutional Court decides on conformity 
with the Constitution of federal laws, normative acts. The Court decides on conformity with 
the Constitution of agreements between bodies of state power of the Russian Federation and 
international treaties pending their entry into force (abstract judicial review).

More than that, the Constitutional Court on complaints about violation of constitutional 
rights and freedoms of citizens, verifies the constitutionality of a law that has been applied in a 
specific case.

The competence of the Court also comprises disputes concerning competence between 
Federal bodies of state power, between Federal bodies of state power and constituent entities of 
the Russian Federation as well as between supreme bodies of state power of constituent entities 
of the Russian Federation, if such competence is defined by the Constitution and there are no 
alternative means to settle the dispute; renders a declaratory judgment on the observance of a 
prescribed procedure for charging the President of the Russian Federation with high treason or 
with commission of other grave offense. 

The legal force of the decision of the Constitutional Court on unconstitutionality cannot 
be overcome by the repeated adoption of the same act. Acts or their separate provisions, 
recognised unconstitutional, become invalid; international treaties found to be contradictory to 
the Constitution of the Russian Federation are not subject to enactment and application.

The decision of the Constitutional Court to recognise a law or certain provisions thereof as 
not in accordance with the Constitution entails a review by the competent authority (according to 
the general rule - by the court) of the applicants’ case, that is the cases of individuals (citizens and 
their associations), who appealed to the Constitutional Court with a complaint about violation of 
their constitutional rights by the law applied by the court when considering their specific cases.

Recognition by the Constitutional Court of a law unconstitutional or revealing of its actual 
constitutional and legal meaning entails not only the obligation of courts to review decisions based 
on this law in concrete cases, but also entails inadmissibility of interpretation and application of 
the provisions in law enforcement practice in a constitutional and legal sense, different from the 
meaning that has been revealed by the Constitutional Court. Also courts cannon be guided by 
a law, which has previously been recognised unconstitutional in the relevant judgement of the 
Constitutional Court.

The abovementioned provisions lead us to some conclusions: firstly, the Constitutional 
Court is a court of law, not a court of facts. Secondly, decisions of the Court having a direct 
and supreme legal force are pronounced exclusively in the domain of constitutional judiciary. 
Thirdly, the Court does not interfere in the practice or competence of other constitutional bodies, 
thus, for example the Court cannot by the means of constitutional justice make a new law within 
the posers of the parliament.
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2. Statistics

Within the history of the Court we had only two cases of the disputes on the competence 
between bodies of state power which resulted in Court’s judgements. These were the political 
issues raised before the Constitutional Court. Nowadays the biggest part of applications to the 
Court comes from the citizens and their groups.

Over the last three years, the Constitutional Court received about 43 300 appeals. Among 
them, complaints of citizens, groups of citizens and legal entities are about 43 200, applications 
and 117 requests of state bodies. The greatest number of appeals concerned, in particular, 
issues of protection of constitutional rights and freedoms of citizens - about 11 800 (including 
protection of labour rights - more than 900, protection of housing rights - about 1 900, social 
protection - more than 300; constitutional law (organisation of public authority) - about 1300; 
civil law and process - about 9600; criminal law and process - more than 15 600; economy and 
finance - over 600 and other issues.

Over the last three years in public hearings and in written proceedings the Constitutional 
Court considered 105 cases. The Court adopted 102 final judgements related to the verification 
of the constitutionality of the provisions of labour, pension, housing legislation, legislation on 
social insurance, civil, civil procedural, criminal, criminal procedural legislation, budgetary, 
taxation rules, etc.

Consideration by the Constitutional Court of complaints of citizens and their associations, 
as well as appeals in connection with a specific case (requests of courts, complaints of empowered 
officials), is the main tool for the Court’s impact on rulemaking and law enforcement in the area 
of regulation and protection of constitutional rights and freedoms.

From 1995 there were more than 40 requests for constitutional interpretation from the 
government, the legislature, the President, legislative bodies of the subjects of the Federation. 
As the result there were 12 Rulings of the Court. It should be noted that these power of the Court 
was used more widely during the first decade of the new Russia. 

As examples of the decisions of the Court concerning constitutional interpretation one can call:

- Judgment of 22 April 1996 No. 10-П in the case concerning the interpretation of certain 
provisions of Article 107 of the Constitution of the Russian Federation [concerning the 
procedure of adoption of federal laws].

- Judgment of 12 April 1995 No. 2-П in the case concerning the interpretation of Articles 103 
(Section 3), 105 (Sections 2 and 5), 107 (Section 3), 108 (Section 2), 117 (Section 3) and 135 
(Section 2) of the Constitution of the Russian Federation [concerning the interpretation of the 
number of members of the Council of the Federation].

- Judgment of 11 December 1998 No. 28-П in the case concerning the interpretation of the 
provisions of Section 4 of Article 111 of the Constitution of the Russian Federation [concerning 
appointment of the Prime-Minister].
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- Judgment of 11 November 1999 No. 15-П in the case concerning the interpretation of Articles 
84 (Paragraph “б”), 99 (Sections 1, 2 and 4) and 109 (Section 1) of the Constitution of the 
Russian Federation [concerning dissolution of the State Duma].

The unique position of the Constitutional Court is proved by the power to develop legal 
positions, in accordance with which normative legal acts and the practice of their application 
should be implemented. We draw the attention of the rule maker (first of all, of course, the 
legislator) to the necessity of introducing changes to the current legal regulation aimed at 
improving the mechanisms for protecting human rights and freedoms.

3. Political questions and the Constitutional Court

It is well accepted in the legal system of Russia that the Constitutional Court stands outside 
the politics. 

Independence of constitutional justice is guaranteed by jurisdictional appreciation, 
including by its legislatively established competence. The legal force of the final decision of the 
Constitutional Court of the Russian Federation - a decision that recognises the inconsistency of 
a normative act to the Constitution or reveals its constitutional meaning - is unconditional.

If such a decision implies the need to eliminate a lacuna or contradictions in the legal 
regulation, then the proper subjects of the legislative initiative are obliged to introduce the 
necessary bills that correct the revealed regulatory defects.

In the exercise of these powers, the Constitutional Court of the Russian Federation could 
not fail to give an interpretation of the principle of separation of powers, which lies in the 
foundation of an independent court. It includes several important provisions, in particular, the 
following:

- separation of powers implies establishment of such a system of legal guarantees, checks 
and balances that excludes a possibility of concentration of power within one of them, 
ensures independent implementation of all branches of government and at the same time 
- their interaction (Judgment of 18 January 1996 on the case of verification of the Charter 
(Fundamental Law) of the Altai Territory);

- the principle of separation of powers means not only the distribution of power between the 
bodies of various branches of state power, but also mutual balancing of the branches of 
power, the impossibility for one of them to subordinate others to themselves; this principle 
does not allow for the concentration of the functions of the various branches of government 
in one body (Judgment of 29 May 1998 on the Verification of the Law of the Republic of 
Komi on Civil Service).

On the one hand, the Constitutional Court, through its inherent powers, protects the 
Constitution, including protection of the principle of separation of powers as one of the 
foundations of the constitutional order. Constitutional justice becomes a guarantee of retaining 



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

284 International Short Course on The Constitution 2018

Proceeding
International Short Course 2018

The Contitutional Court and Contitutionalism in Potlitical Dynamics 152

International Short Course 2018

The Contitutional Court and Contitutionalism in Potlitical Dynamics 6

governmental branches within their competence, outlined by the Constitution on the basis of the 
principle of separation of powers.

On the other hand, the Constitutional Court, as a judicial body, is itself in the system of 
separation of powers. Constitutional justice is a part of the relationship on the exercise of state 
power on the basis of its division into legislative, executive and judicial. An independent and 
fair court, including the Constitutional Court, is possible only in the conditions of such division. 
With respect to courts of general jurisdiction and arbitration courts that resolve specific cases and 
treat disputes as law enforcement, the separation of powers and the associated system of checks 
and balances are built, basically, in the paradigm of “court-executive branch”. In the sphere of 
tasks that are decided through the constitutional court, the separation of powers primarily affects 
the problem of “constitutional court - the legislative power”.

Thus, the Constitutional Court serves as the guardian and protector of the separation of 
powers.

Important Cases

FREEDOM OF EXPRESSION

In 2011 the Constitutional Court considered the complaint of the citizens who challenged 
constitutionality of laws forbidding civil servants to give public statements, evaluations and 
to estimate activities of state bodies or their heads in the media, when it was not within their 
competence. In case of violation of this provision an employee shall be subjected to official 
dismissal.

As it was stressed in the media, such a ban to some extent was caused by spreading of the 
Internet video services, such as the YouTube. These web-pages were utilised by some officials who 
posted their revelatory videos describing the state of affairs in the departments where they were 
serving (the newspaper “Kommersant”, №118, 01.07.2011). One of the applicants in this case 
posted a video message on the Internet, where he criticised the police department, where he was 
serving. Then, in an interview, he said that the abuses in the abovementioned police department, 
as they were mentioned in the video, are still not eliminated. On the basis of this information, the 
applicant was dismissed from his duty for repeated violations of the ban on expression of public 
opinions in respect of a state body. On June 30th, 2011 the Constitutional Court announced its 
Judgement on the case. The Court found that the challenged law cannot be applied automatically 
to any out of public criticism by a civil servant. The disputed provision of the law cannot be 
considered as prohibiting public expression of civil servants opinions (including in the media), 
in respect of the work of state bodies. The Constitutional Court elaborated a number of tests 
which must be regarded when evaluating the actions of a public servant:

1)  the content of public statements, their social significance and motives;

2)  the ratio of real or potential damage to the state or public interests to the harm, prevented as 
a result of the civil servant’s actions;
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3)  whether there is a possibility for a civil servant to protect his or her rights or state or public 
interests, which caused the act of expression, in other legal ways; are there any other relevant 
circumstances.

Law enforcement decisions which provoked the appeal to the Constitutional Court in case 
if they were adopted on the basis of the contested law, interpreted differently than the Court’s 
interpretation, shall be subjected to review. This decision of the Constitutional Court is of great 
importance for the ordinary courts, which have to move away from formalism in consideration 
of disputes on dismissal for public criticism of the authorities, and have to seek the objective 
truth. The courts need to act in such a way which shows the fine line that separates unauthorised 
slander and disloyalty from a legitimate expression in the lawful form.

Freedom of Assembly

As the Constitutional Court case law shows conflicts over freedom of assembly were not 
associated with restrictions on the expression of certain opinions as such, while processions, 
rallies, and demonstrations exist for expression of an opinion on a particular political issue. 
In other words, the difficulties in conducting meetings occurred not because of the content 
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public events is prohibited. In particular these are areas around the courts. Back in 2007, the 
Federal Ombudsman lodged a complaint to the Constitutional Court, arguing that the boundaries 
of the territories directly adjacent to the buildings occupied by the courts are uncertain. When 
these boundaries are not specified clearly, it is difficult to comply with the ban on holding the 
public event, punishable with administrative liability in the form of fine. 

By the decision of 17th July, 2007 the Constitutional Court rejected the complaint of 
the Ombudsman, but at the same time the Court gave a detailed answer to the question in the 
complaint. The Constitutional Court pointed out that restricted areas, adjacent to buildings 
and other facilities, are territories the boundaries of which are defined by decisions of regional 
authorities or decisions of municipalities in accordance with the legislation in the field of 
land management, the use of land and urban planning. The Court concluded that if there is 
no decision of a public authority on designation of the appropriate territory, there is no reason 
to consider picketing or another public event violating the prohibition of public events on the 
territory adjacent to the building with a special legal regime. Consequently, there is no reason 
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to find protestor liable. Thus, the legal uncertainty about compliance with the ban on holding 
public events near buildings with a special regime has been overcome.

In 2014 the Constitutional Court considered the notion of unconstitutionality of the 
regional law of St. Petersburg on rallies. The law prohibits holding meetings, rallies, marches 
and demonstrations in the Palace Square, St. Isaac’s Square and the Nevsky Avenue. However, 
the city’s public authorities designated a special place for holding public gatherings in the heart 
of St. Petersburg: a platform located on the Field of Mars. Moreover, there is no requirement of 
notification of public authorities on an event there. The applicant claimed that this regulation 
is groundlessness because the disputed law does not prohibit organising cultural, sport, and 
other celebrations on the Nevsky Avenue. The Constitutional Court decision of 22nd April 2014,  
rejected the complaint, stressing that non-political public events are not as controversial as public 
events or celebrations of a political nature. Taking into account the designation of a special place 
at the very city centre, the Court found that the ban on public rallies of political nature on the 
Nevsky Avenue cannot be considered as a violation of constitutional rights of citizens and has 
no objective justification. The Constitutional Court also referred to the decision of an ordinary 
court (the decision of the St. Petersburg City Court) which, while considering the applicant’s 
case, said that the ban on holding meetings on the Nevsky Avenue appears objectively necessary, 
as this avenue is one of the main highways for public transportation and is characterised by high 
pedestrian congestion.

Another example of the dispute over the conduct of a public event in the territory with a 
special regime is the decision of the Constitutional Court from June, 2015. The complainant, an 
organiser of a public event, submitted to the prefecture of one of the Moscow districts a notice of 
intention to hold a march promoting healthy lifestyle and Vaishnavism beliefs. Deputy Prefect 
informed the applicant that the public event must be coordinated with agencies in charge of 
the relevant territory. The territory in question was the territory of the nature reserve “Sparrow 
Hills”. In the constitutional complaint the applicant challenged the constitutionality of the law 
which was the legal foundation for the prefect’s answer. He believed that this provision allows 
arbitrary decisions with regard to refuse to conform public religious missionary activities. The 
Constitutional Court decision of 23rd June, 2015  № 1296-O dismissed the appeal, stating that 
the law obliges the executive authority, in case when they have a reasonable expectation that 
a public event could violate legal restrictions, to warn the organiser of a public event about it. 
The Constitutional Court emphasised that the applicant was not denied the right to organise a 
procession. Since the selected place is situated within the protected territory, the applicant was 
asked to communicate with the agency responsible for the maintenance of the protective regime 
of this area about the conduct of a public event there.
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The Constitutional Court of The Republic of 
Uzbekistan 

by Sukhrov Norbekov
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The text of the speech of the expert of the Constitutional Court of the Republic of 
Uzbekistan Norbekov Sukhrob at an international symposium and short courses for 
members of the Association of Asian Constitutional Courts and equivalent institutes 
on the theme: “Constitutional Court and Constitutionalism in Political Dynamics”, 
October 1-5, 2018,city Yogyakarta

“Enhancing the role of the Constitutional Court of the 
Republic of Uzbekistan in ensuring the supremacy of the 

Constitution in political dynamics “

Dear Chairman!

Dear colleagues!

Ladies and gentlemen!

First of all, allow me personally and on behalf of the Constitutional Court of the Republic 
of Uzbekistan to thank the organizers of this international symposium from short-term courses, 
in particular the President of the Constitutional Court of the Republic of Indonesia, Mr. Anwar 
Usman, for inviting me to participate in this event.

  After achieving independence, the Republic of Uzbekistan has set itself the goal of creating 
a humane democratic law-based state adherent to human rights, which has been legislated in the 
preamble of the Constitution.

   The Constitution pursues such noble goals as loyalty to the ideas of human rights and 
state independence, respect for democracy and legality, recognition of the priority of universally 
recognized norms of international law, ensuring a dignified life, peace and national harmony 
among citizens. Of all the world values   in the Constitution, the greatest is given - a person 
and on this basis a rational legal solution of the relationship between a citizen, society and the 
state was found. Democratic rights and freedoms are protected by the Constitution and laws. 
The state carries out its activities in the interests of the welfare of man and society. The system 
of state power of the Republic of Uzbekistan is based on the principle of separation of powers 
into legislative, executive and judicial powers. In accordance with the Constitution, these three 
branches of power act independently, independently of each other.

As the President of the Republic of Uzbekistan Shavkat Mirziyoyev noted in his speech 
at the 72nd session of the UN General Assembly, the goal of the reforms implemented today in 
our country is the implementation of a simple and concrete principle - human rights above all, 
the formation of a democratic state and a just society, which has priority .
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Our goal is to strengthen the mechanisms of non-nominal and real implementation of 
democracy in our country. In the words of our President, it is not the people that serve the state 
organs, but the state organs must serve the people. In the implementation of these noble goals, 
the role and importance of our Constitution is great. Since the Republic of Uzbekistan recognizes 
the unconditional supremacy of the Constitution and laws of the Republic of Uzbekistan. The 
state, its bodies, officials, public associations, citizens act in accordance with the Constitution 
and laws.

In the Constitution of the Republic of Uzbekistan, along with universally recognized 
democratic principles, national values and a rich experience of the statehood of our people 
are reflected.Constitutional reform in Uzbekistan was started even before independence. Thus, 
Uzbekistan was the first of the Union republics to introduce the presidential form of government. 
This was the beginning of construction, a perfect new, independent Uzbekistan.

With the adoption of the Constitution of independent Uzbekistan on December 8, 1992, 
a new stage in the constitutional and legal development of the country began. In the Basic 
Law, many principles of a democratic state, constitutionalism, including separation of powers, 
judicial constitutional control were embodied.

For 25 years, the Constitution of the Republic of Uzbekistan has proved its effectiveness. 
It serves as a solid foundation for building a legal democratic state in the country, a strong civil 
society, creating a peaceful and prosperous life for our people, and finding Uzbekistan a worthy 
place in the international arena.

The progressive rates of development of the Republic of Uzbekistan over the past years 
have required the need to comprehend the ideas and principles of constitutionalism, the extent of 
their spread and the dynamics of implementation in national legislation.At present, the Republic 
of Uzbekistan is at a qualitatively new stage of development on the way to the establishment of 
a democratic rule-of-law state.

On the initiative of the President of the Republic of Uzbekistan Shavkat Mirziyoyev, the 
“Strategy of actions on five priority directions of development of the Republic of Uzbekistan 
in 2017-2021” was developed and adopted. This is a program of real update actions. It is aimed 
at implementing the constitutional principle that democracy in the Republic of Uzbekistan is 
based on universal principles, according to which the highest value is a person, his life, freedom, 
honor, dignity and other inalienable rights.

One of the five directions of the Strategy of Action is to ensure the rule of law and further 
reform of the judicial and legal systemAs we know, the Constitutional Court takes a special 
place in ensuring the supremacy of the Constitution.In accordance with the Strategy for Action 
in May 2017, amendments were made to the Constitution of the Republic of Uzbekistan aimed 
at strengthening the independence of the Constitutional Court with a view to enhancing its role 
in protecting human rights. Based on these amendments, a new Constitutional Law “On the 
Constitutional Court of the Republic of Uzbekistan” was  adopted.
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In accordance with it, the Constitutional Court in all its activities is called upon to 
ensure the supremacy of the Constitution, implementation of the constitutional principle of the 
priority of human rights and freedoms and other norms of the Constitution of the Republic of 
Uzbekistan in acts of legislative and executive power. The Constitutional Court resolves cases 
and issues conclusions, guided solely by the Constitution of the Republic of Uzbekistan. The 
new Constitutional Law enshrines a number of new provisions aimed at further expanding the 
powers of the Constitutional Court.

Firstly, the Law regulating the activity of the Constitutional Court was adopted as the 
Constitutional Law.

Secondly, the procedure for the formation of the Constitutional Court has become more 
democratic. Now the Constitutional Court is elected by the Senate on the proposal of the President 
of the Republic of Uzbekistan from among the persons recommended by the Supreme Judicial 
Council, including a representative from the Republic of Karakalpakstan. The Chairman of the 
Constitutional Court and his deputy are elected from among the judges of the Constitutional 
Court at its meeting. That is, now the judges themselves decide who to be the chairman of the 
Constitutional Court, and who his deputy.

Thirdly, the range of subjects with the right to submit questions to the Constitutional 
Court was expanded, including the Cabinet of Ministers and the Commissioner for Human 
Rights of the Oliy Majlis of the Republic of Uzbekistan (Ombudsman).

Fourth, from now on the Constitutional Court will also consider the appeal of the Supreme 
Court initiated by the courts on the compliance of the Constitution with normative and legal 
acts to be applied in a particular case.Thus, now the right to submit for consideration by the 
Constitutional Court issues are:

1)  Legislative Chamber of the Oliy Majlis of the Republic of Uzbekistan;

2)  Senate of the Oliy Majlis of the Republic of Uzbekistan;

3)  the President of the Republic of Uzbekistan;

4)  The Cabinet of Ministers of the Republic of Uzbekistan;

5)  The Ombudsman of the Oliy Majlis of the Republic of Uzbekistan for Human Rights 
(Ombudsman);

6)  Zhokargy Kenes of the Republic of Karakalpakstan;

7)  a group of deputies - at least one fourth of the total number of deputies of the 
Legislative Chamber of the Oliy Majlis of the Republic of Uzbekistan;

8)  a group of senators - at least one fourth of the total number of members of the Senate 
of the Oliy Majlis of the Republic of Uzbekistan;

9)  The Supreme Court of the Republic of Uzbekistan;
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10)  The Prosecutor General of the Republic of Uzbekistan.

11)  The issue for consideration of the Constitutional Court can be submitted and on the 
initiative of at least three judges of the Constitutional Court.

Fifthly, the new law imposes on the Constitutional Court the task of determining the 
constitutionality of constitutional laws, laws on ratification of international treaties - before they 
are signed by the President of the Republic of Uzbekistan.

In the sixth, the law imposes a new mandate on the Constitutional Court - on the results of 
generalizing the practice of constitutional legal proceedings, to submit annually to the chambers 
of the Oliy Majlis and to the President of the Republic of Uzbekistan information on the state of 
constitutional legality in the country.

In accordance with Article 13 of the Constitutional Law”On the Constitutional Court 
of the Republic of Uzbekistan” is very important implementation of the decisions of the 
Constitutional Court by state bodies, officials and citizens, which is the result of compliance with 
constitutional legality. Decisions of the Constitutional Court have the force of an act of direct 
action and are subject to immediate execution. They are obligatory for all bodies of state power 
and administration, as well as enterprises, institutions, organizations and public associations, 
officials and citizens.

An important factor for constitutional legality is constitutional justice, which ensures the 
quality of regulatory legal acts adopted. Recognition by the Constitutional Court, for example, 
of a law unconstitutional means the termination of this law,  in essence its cancellation. Thus, 
constitutional justice is the highest form of constitutional control.

In accordance with Article 26 of the Constitutional Law”On the Constitutional Court of 
the Republic of Uzbekistan”, the Constitutional Court proceeds to examine the issue no later 
than seven days after the receipt of the materials, if they meet the requirements. The decision 
on the issue under consideration is taken in the Constitutional Court not later than three months 
from the receipt of the relevant material. The court takes decisions only on specific issues under 
consideration, the constitutionality of which is questioned.

The decision of the Constitutional Court is made by open voting. A judge of the 
Constitutional Court has no right to abstain or not to vote. The decision is considered adopted 
if the majority of the judges present at the meeting voted for it. In the case when the votes are 
divided equally, the voice of the presiding officer is decisive. The decision of the Constitutional 
Court comes into force from the day of its official publication.

Thus, the improvement of legislation on the Constitutional Court of the Republic of 
Uzbekistan is primarily aimed at enhancing the role of the Constitutional Court in protecting 
human rights and freedoms and in ensuring the supremacy of the Constitution of the Republic 
of Uzbekistan.
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The Role of the Constitutional Court of Indonesia in Protecting 
Economic and Social Rights

Constitutional Court
of the Republic of Indonesia

Justice at the Constitutional Court of the Republic of Indonesia
Prof. Dr. Enny Nurbaningsih, S.H., M.Hum.

Short Course Program

November 6th 2019
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CONSTITUTIONAL COURT
is a new state institution that was born along with  
pro-democracy movement in reform era 1998 through 
the amendment of 1945 Constitution by People's 
Consultative Assembly (MPR)
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CONSTITUTIONAL COURT
JURISDICTION

The Constitutional Court has jurisditions to adjudicate at the first 
and last level which the decision are final to:

1. Review legislation against the Constitution; 
2. Decide on authority dispute between state institutions whose 

authorities are given by the Constitution; 
3. Decide on the dissolution of political parties; and 
4. Resolve disputes about election results. 
In addition, the Constitutional Court has one obligation under 
Article 24C of paragraph (2) of the 1945 Constitution, "The 
Constitutional Court has the duty to rule on an opinion of the 
House of Representatives regarding alleged violations o the 
Constitution by the President and/or Vice President."
additional authority:

Decide on disputes of local election results (election of 
Governors, Regents and Mayors).

v
INDONESIA

CONSTITUTIONAL 
COURT 

FUNCTIONS

1
The Guardian 
of Constitution

2
The Guardian 
of Democracy

3
The Guardian 

of State 
Ideology

4
The Protector of 
Human Rights

6
The Final 
Interpreter 

of  
Constitution

5
The Protector 

of Citizen’s
Constitutional 

Rights
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TIMELINE TRANSFORMATION OF ECOSOC RIGHTS 
STIPULATION IN INTERNASIONAL AND INDONESIA

1996

International Covenant on 
Economic, Social and 

Cultural Rights 

1999

Law No. 39 
Year 1999

on Human Rights 

2000

Second Amandment 
UUD 1945

Constitution

1998

People's Consultative 
Assembly Resolution 

No. XVII/MPR1998 on 
Human Rights

1945

Original
UUD 1945

Constitution

2005

Law No. 11 Year 2005 on 
Ratification of Covenant on 

Economic, Social and Cultural Rights 

AFTER
REFORMATION

BEFORE
REFORMATION

REFORMATION

1948

Universal 
Declaration

of Human Rights

TRANSFORMATION OF ECOSOC RIGHTS 
STIPULATION ON INDONESIA CONSTITUTION

UUD 1945 Original Script (1945) UUD 1945 Second Amandement (2000)
Before Reformation After Reformation

▪ Article 27 (2)
Right to work, rights to obtain to an adequate standard of 
living

▪ Article 31 (1)
Right to obtain education

▪ Article 28 B
Right to marriage and found a family

▪ Article 28 C
Right to self development, right to obtain education, 
right to access benefit from knowledge

▪ Article 28 H
Right to prosperous life, right to good and healthy environment, 
right to social security

▪ Article 28 I
Right to cultural identity, right to traditional community 

▪ Article 31 
Right to obtain education
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ECOSOC RIGHTS ON INDONESIA REGULATION

Law No. 39 Year 1999 on Human Rights
Article 10

Right to marriage and found a family
Article 11

Right to self development
Article 12

Right to obtain education 
Article l 13

Right to access benefit from knowledge
Article 36

Rights to ownership
Article 38

Right to work 
Article 40

Right to good and healthy environment
Article 41

Right to social security

After Reformation

Law No. 11 Year 2005 on Ratification of
International Convenant on Economic, Social and Cultural Right

First Part
- Right to self determination

Third Part
- Right to work
- Right to obtain training program
- Right to comfort and good work
- Right to form a trade union
- Right to enjoy social security, including social insurance
- Right to enjoy protection during and after childbirth
- Right to an adequate standard of living including food, clothing and housing
- Rights are free from being taken
- Right to enjoy high physical and mental health standards
- Right to education, including free primary education
- Right to help in cultural life and enjoy the benefits of knowledge

ECOSOC RIGHTS ON INDONESIA REGULATION
After Reformation
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Constitutional Court Decision 2003-2018

Constitutional Court Variety 2003-2018

1. The Decision on the Allocation of Education Funding in the State Budget

CONSTITUTIONAL COURT DECISION REGARDING RECOGNITION
TO ECONOMY, SOCIAL, AND CULTURAL RIGHTS

Interpretation of Court Decision No. 24/PUU-V/2007 against Law No. 18 Year 2006 on 2007 State
Budget

Post-Reform, 20 percent of the State Budget (APBN) is allocated for education, as expressly stated in the
fourth amendment to the 1945 Constitution, Article 31 paragraph (4), which reads, "The State shall give
priority to the education budget by allocating at least twenty percent of the state’s as well as of the regional
income and expenditure budget to meet the requirements of implementing national education."
Through decision No. 24/PUU-V/2007 regarding Law No. 20 of 2003 concerning the National Education
System and Law No. 18 of 2006 concerning the 2007 State Budget, the Constitutional Court stated that
education salaries were included as a component of the education budget. The a quo ruling was intended to
facilitate the government and the House of Representatives in fulfilling the education budget allocation
mandate of at least 20% of the state’s and the regional budget. In its legal consideration, the Constitutional
Court state that the national education system comprises of the overall component of education, including the
salaries of educators.
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2. The Decision on the Refinement of Cooperative Businesses

The Constitutional Court, in case No. 28/PUU-XI/2013 regarding Law No. 17 of 2012
concerning Cooperatives, stated that Law Number 17 of 2012 concerning Cooperatives
contradicted the 1945 Constitution of the Republic of Indonesia and had no binding legal
force. In its legal consideration, the Constitutional Court stated that the philosophy of the
Cooperative Law was apparently not in accordance with the nature of the composition of
the economy as a joint effort based on the principle of family atmosphere/communitarian
values contained in Article 33 paragraph (1) of the 1945 Constitution. On the other hand,
cooperative was now the same and no different from limited liability company (PT), that
cooperative lost its constitutional spirit as a unique economic entity for the nation, which
had a philosophy of mutual cooperation.

4. Decision on the Protection of Children Born out of Wedlock

5. Decision relating to the Protection of Women's Right to Property Ownership

The Constitutional Court, in case No. 46/PUU-VIII/2010 regarding Law No. 1 of 1974
concerning Marriage, stated that the relationship of a child his/her biological father was not
solely due to the bond of marriage, but may also be based on proof of kinship between the
child and the father.

Through Decision No. 69/PUU-XIII/2015 regarding Law No. 5 of 1960 concerning the Land
Law and Law No. 1 of 1974 concerning Marriage, the Constitutional Court provides
protection to Indonesian women who intend to make a prenuptial agreement upon marriage
with foreign nationals. The ruling was welcomed by a group of women, especially those
married to husbands of other nationalities.

4. Decision on the Protection of Children Born out of Wedlock

5. Decision relating to the Protection of Women's Right to Property Ownership

The Constitutional Court, in case No. 46/PUU-VIII/2010 regarding Law No. 1 of 1974
concerning Marriage, stated that the relationship of a child his/her biological father was not
solely due to the bond of marriage, but may also be based on proof of kinship between the
child and the father.

Through Decision No. 69/PUU-XIII/2015 regarding Law No. 5 of 1960 concerning the Land
Law and Law No. 1 of 1974 concerning Marriage, the Constitutional Court provides
protection to Indonesian women who intend to make a prenuptial agreement upon marriage
with foreign nationals. The ruling was welcomed by a group of women, especially those
married to husbands of other nationalities.

6. Decision on the Prohibition of Child Marriage
Interpretation of Court Decision No. 22/PUU-XV/2017 against Law No. 1 Year 1974 on Marriage
Constitutional Court stated that Article 7 paragraph (1) as long as the phrase "age 16 (sixteen) years"
Law No. 1 Year 1974 on Marriage contradicted to Constitution and not legally binding. Then, the Court
ordered the Parliament to revise the Marriage Law no later than 3 years. In consideration, The
Constitutional Court stated that 16 years as the minimum age of marriage for women is unfair because it
is different from men who are 19 years old.

This decision has been adopted by Law number 16 of 2019.

7. The Protection of the Rights of Customary Law Communities 
In Decision Number 95/PUU-XII/2014 regarding Law No. 18 of 2013 concerning the Prevention and
Eradication of Forest Destruction and Law Number 41 of 1999 concerning Forestry as amended by Law
Number 19 of 2004 concerning the Establishment of Government Regulations in lieu of Law (Perpu)
Number 1 of 2004 concerning Amendment to Law Number 41 of 1999 concerning Forestry into Law
against the 1945 Constitution, the Constitutional Court was of the opinion that people who have lived for
generations in forests, who fulfill their daily need for clothing, food, and shelter by cutting down trees
and who are proven not to misuse the forests for the benefit of other parties (commercially) cannot be
criminalized. According to the Constitutional Court, a paradox would occur if any community who has
lived for generations in the forest and needs forest products was threatened with punishment.
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The Protection of Social Economy Rights  

and the Concept of Basic Structure *) 
 

Aidul Fitriciada Azhari**) 

 

The original intent 

The protection of social economy rights in the Indonesian Constitution – called as the 1945 

Constitution – has been becoming main issue since the first constitutional making in 1945. The 

founding fathers of Indonesia, such as Soekarno, Mohammad Hatta, Soepomo, Ki Bagus 

Hadikusumo, and Wachid Hasjim, have a general agreement about the protection of social 

economy rights. It was different with the protection of civil and political rights which opposed 

by several founders, such as Soepomo – who held significant role in the constitutional making.   

The main idea of protection of social economy rights is expressed in the fifth principle of 

Pancasila, namely “social justice for all the people of Indonesia” and articulated in the 

Preamble as the goals of the State, namely improving public welfare and educating the life of 

the people. The principle and these goals of the State are manifested in several provisions of 

the Constitution, particularly the provisions of article 27, 31, 33, and 34 of the 1945 

Constitution. 

Conceptually, the idea of social justice in the 1945 Constitution can be traced to the idea of 

Islamism, Marxism and nationalism which developed in the early twenty centuries. The idea 

of social justice in Islamic teaching was disseminated firstly by HOS Tjokroaminoto, the 

founder and leader of Sarekat Islam – established on 16 October 1905 as the first modern 

organisation in the Nederland-Indie. Through Sarekat Islam, Tjokroaminoto basically fought 

for economic progress of native resident (pribumi). However, he also has interest in political 

aspects and against injustice and oppression by colonial government. Tjokroaminoto and his 

 
*) Paper is presented on the International Symposium and Short Course Program 2019 about “Constitutional 
Court and the Protection of Social Economy Rights” which is held by Constitutional Court of the Republic of 
Indonesia on 6 October 2019 in Nusa Dua Bali  
**) Aidul Fitriciada Azhari is a Professor of Constitutional Law on Faculty of Law Universitas Muhammadiyah 
Surakarta, Central Java, Indonesia. He is also former Chairman and member of Judicial Commission of the 
Republic of Indonesia.  
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organisation has laid a foundation value of social justice for Indonesian independence 

movement.   

Marxism, which was penetrating into Sarekat Islam through Henk Sneevliet, an activist of 

Indies Social Democratic Association (Indische Sociaal Democratische Vereeniging/ISDV), 

encouraged a significant dialectic to shape the idea of social justice as an ideology for 

independence movement. Marxism has assisted many independence movement leaders to a 

deeply analyse and understand the western colonialism and imperialism as a form of capitalism 

and liberalism that exploited social economy of people in Nederland Indie. For that reason, 

Marxism has directed the independence movement toward fighting against capitalism and 

liberalism so that generally the founders view has an ideological character anti-liberalism and 

anti-capitalism. 

Nationalism was the modern ideology which influencing the independence movement to 

explore the native tradition as the basic of independence. The main leaders of nationalist such 

as Soekarno and Hatta were consistently promoting the native tradition to form the national 

identity for a nation state of Indonesia. For that reason, they promoted the idea of social justice 

that was living within native community for centuries also as an identity of national character, 

such as manifested on the status of the ulayat land as a common property for a general 

prosperity.  

Those ideas, namely Islamism, Marxism, and nationalism, has created dialectically an idea of 

social justice among the founding fathers and encourage to express it as a basic principle of 

Pancasila and to regulate it as the protection of social economy rights in some provisions of the 

1945 Constitution. Accordingly, the social justice and its implementation in the norm of 

protection of social economy rights basically has become a main original intent in the 1945 

Constitution. 

In other side, the influence of three main ideology or thinking has also pointed out that the 

founders of Indonesia have comparison between several system of constitutional that prevailed 

in the world. The founders were openly debating several systems, such as Islamic constitutional 

system in the Middle East countries, liberal democracy in Western countries (UK, France, 

USA), socialist system in Soviet Union, fascism in Japan and German. The debates among the 

founders made perspectives of the constitutional creating process in 1945 has a broad spectrum. 

From those comparisons, the founders get a general agreement to adopt social justice as 

principle for protecting social and economy rights.  
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The problem is to what extent the principle of social justice and the norm of protection of social 

economy rights as the original intent has been implemented within the regulation and 

particularly within decision of the Constitutional Court in Indonesia?  The question has to asked 

because the original intent of social justice and the norms of the 1945 Constitution has been 

facing dynamic of social economy and politics along history of Indonesia. Consequently, there 

are some changes and tendencies which occurred regarding the development of social justice 

principle and its implementation in legal regulations and decision of the Constitutional Court 

in Indonesia.  

 

The essentialia of the 1945 Constitution  

As described above, the protection of social and economy rights is the original intent which 

expressed in social justice principle and some norms about social and economy rights in the 

1945 Constitution. However, there is a forgotten aspect regarding the protection of social 

economy rights that inconsistent occurred along development of the Indonesian 

constitutionalism. In fact, the amendment of the 1945 Constitution do not arranged the 

protection of social and economy rights as the norm that cannot be amended. Article 37(5) of 

the 1945 Constitution only arranges “the form of the unitary state of the Republic of Indonesia 

may not be amended”.  It means that normatively the protection of social and economy rights 

is the norm that enable to be amended in every time. It contradicts with the historic position 

that the protection of social economy rights is the original intent without dissenting among the 

founders.  

However, in piece of history of the Indonesian constitutionalism, the political leaders have ever 

decided to approve “the essentialia of the 1945 constitution” that cover article 27, 29, and 33 

of the 1945 Constitution. The agreement among the founders was happened after the 

independence revolution 1945-1949 when the creating of the Temporary Constitution on 1950. 

The agreement regarding “the essentialia of the 1945 Constitution” mention that “The 

Temporary Constitution 1950 obtained by altering the constitution of Federal Republic of 

Indonesia contained therein Essentialia of the 1945 Constitution added with other parts of the 

Constitution of Federal Republic of Indonesia. The essentialia of the 1945 Constitution 

includes: article 27, article 29, and article 33 of the 1945 Constitution (UUD Sementara 1950 

diperoleh dengan mengubah Konstitusi RIS yang terkandung di dalamnya essentialia UUD 
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1945 ditambah dengan bagian-bagian lain dari Konstitusi RIS. Essentialia UUD 1945 itu 

meliputi: Pasal 27, Pasal 29, dan Pasal 33 UUD 1945). 

Two of three article of the essentialia of the 1945 Constitution are related the protection of 

social and economy rights, while one article regarding right to religious freedom. Article 27(2) 

regulates about the right to work and to earn a humane livelihood, while article 33 regulates 

about the economic planning based on collectivism and the state authority to control the 

production and exploitation of natural resources.  

It pointed out that the founders have commitment to preserve the essentialia of the 1945 

Constitution regarding the protection of social economy rights although the Constitution will 

be amended in the future. It also means that there are some norms in the 1945 Constitution 

which has to be maintained to protect the sustainability of original intent of the 1945 

Constitution.  

Unfortunately, during the constitutional amendment process between 1999-2002, the 

agreement about the essentialia of the 1945 Constitution regarding the protection of social 

economy rights was forgotten. The political leaders who engaged in the constitutional 

amendment arrange some agreement about the constitutional amendment that more focus on 

political or government structure than social economy aspect. There are five agreements 

regarding the constitutional amendment, namely: (1) The Preamble of the 1945 Constitution 

cannot be changed; (2) Maintaining the Unitary State of the Republic of Indonesia; (3) 

Reinforcement the presidential system; (4) The Annotation of the  1945 Constitution which 

contain normative matters would be entered to articles (body) of the constitution; and (5) The 

amendment would be exercised by addendum.  

Those agreement pointed out that the constitutional amendment between 1999-2002 has no 

strong interest to preserve the original intent regarding the social justice principle and norms 

the protection of social and economy rights. It can be related with the democratization wave 

that happened after collapse of communism in the Soviet Union and Eastern Europe around 

1990s that stimulated the reformation in Indonesia. The western leaders declared the collapse 

of communism as the victory of liberalism.  

Accordingly, the constitutional amendment in Indonesia during 1999-2002 was influenced by 

euphoria of democratization in its meaning of liberalization in all aspects – as defined by the 

western countries. Regarding social and economy aspect, liberalization refers to privatization 

and minimize of government function in economic activity. Therefore, during constitutional 
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amendment there are efforts to change some provisions regarding social economy aspect that 

can be showed at least in two provisions.  

First, removal the authority of the People Consultative Assembly (Majelis Permusyawaratan 

Rakyat - MPR) to approve the Guidelines of State Policy (Garis-garis Besar Haluan Negara - 

GBHN) as the state planning that arranged collectively by all the nation. It is consequence of 

the direct election of President in line with presidential system. The GBHN does not required 

anymore because the program of government should be arranged by the elected President based 

on his/her campaign during the presidential election. For that reason, economic planning 

become more individualistic depend on the interest of President than collectivistic as required 

by article 33(1) of the 1945 Constitution.  

The amendment regarding the GBHN as the state planning pointed out that the amendment of 

the 1945 Constitution more interested in change the government system – with the American 

presidential system – than to preserve the GBHN as the collective instrument in economic 

planning. In this case, liberalization of social economy is in line with or consequence of the 

liberalization of politics.  

Second, some efforts to change the article 33 and tends toward liberal economy that prioritizes 

private sector in economy activity. Although, the efforts did not success, but amendment has 

arranged an additional new verse, namely “The organisation of the national economy shall be 

conducted on the basis of economic democracy upholding the principles of togetherness, 

efficiency with justice, continuity, environmental perspective, self-sufficiency, and keeping a 

balance in the progress and unity of the national economy.”  In one side, the additional 

provision reaffirms “democratic economy” as mentioned in the Explanation of the 1945 

Constitution, however in other side also endorses “efficiency” that criticised as a technical 

principle that commonly used in private enterprise for gaining maximum profit. Nevertheless, 

principle efficiency is also required to save money in sector public.  

These amendment – removal the GBHN and an additional provision on article 33 – pointed out 

that there is no constitutional guarantee for the protection of social economy rights as the rule 

or norm that cannot be amended. In the other sense, the political leaders who engaged in the 

constitutional amendment have no strong interest and commitment to preserve the original 

intent of founding fathers and more motivated by democratization in political aspects. Although 

normatively the additional verse of article 33 mention about “democratic economy”, but in fact 



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

307International Short Course on The Constitution 2019

Day 1 - Session III

7

The International Short Course 2019
Bali, November 6th – 7th, 2019

6 
 

there is no really commitment to enforce democratic economy due to the amendment of 

government system has instead removed the GBHN as an instrument of democratic economy.  

 

The basic structure 

As comparison, some constitution also regulates the protection of social and economy rights, 

but it protected by restriction on some provisions or principle that cannot be amended. This is 

known as the basic structure doctrine. For instance, the constitutional system of India regulates 

the basic structure on several principle or provisions that conducted by the judiciary. In India, 

the basic structure doctrine is a judicial principle, most notably propounded by Justice Hans 

Raj Khanna in the landmark decision of Kesavananda Bharati v. State of Kerala (1973), that 

the Constitution of India has certain basic features that cannot be altered or destroyed through 

amendments by the parliament.  

Some of the features of the Constitution termed as "basic structure" are listed below:  

1. Supremacy of the Constitution; 

2. Rule of law; 

3. The principle of Separation of Powers; 

4. The objectives specified in the Preamble to the Constitution; 

5. Judicial Review; 

6. Articles 32 and 226; 

7. Federalism (including financial liberty of states under Articles 282 and 293); 

8. Secularism; 

9. The Sovereign, Democratic, Republican structure; 

10. Freedom and dignity of the individual; 

11. Unity and integrity of the Nation; 

12. The principle of equality, not every feature of equality, but the quintessence of equal 

justice; 

13. The "essence" of other Fundamental Rights in Part III; 

14. The concept of social and economic justice — mandate to build a welfare state 

contained in the Directive Principles of State Policy; 

15. The balance between Fundamental Rights and Directive Principles of State Policy; 

16. The Parliamentary system of government; 

17. The principle of free and fair elections; 
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18. Limitations upon the amending power; 

19. Independence of the Judiciary; 

20. Effective access to justice; 

21. Powers of the Supreme Court; 

22. Legislation seeking to nullify the awards made in exercise of the judicial power of the 

State by Arbitration Tribunals constituted under an Act. 

In development, the basic structure doctrine in Indian constitutional system influences some 

Commonwealth Countries, such as Malaysia, Bangladesh, Singapore, Pakistan and Uganda.  

One of important point of basic structure is the concept of social and economic justice and 

mandate to build a welfare state contained in the Directive Principles of State Policy (DPSP). 

It means that the concept of social and economic justice and mandate to build a welfare state 

as contained in the DPSP are the provisions that cannot be amended by the Parliament.  

Comparing with Indonesia, the constitutional system of Indonesia has not yet adopted a clear 

concept of basic features of the constitution, particularly regarding the protection of social and 

economy rights. Except the form of the unitary state of the Republic of Indonesia, as mentioned 

above, there is an agreement that the Preamble of the 1945 Constitution cannot be changed. 

The Preamble of the 1945 Constitution contain some ideas and principle, include the principle 

of social justice and task of the State to improve public welfare and to educate the life of the 

people – equal with mandate to build a welfare state. In other sense, the Preamble cannot be 

amended, so do the principle of social justice and mandate to build a welfare state also cannot 

be amended. However, there is no a normative clause in the Constitution which arranging the 

protection of social and economy rights as the provision that cannot be amended. In practice, 

it can create an ambiguity when the constitutional amendment or when should be implemented 

in organic law.  

Concerning the constitutional amendment was proved that without guarantee that the 

provisions about protection of social economy rights cannot be changed has caused the GBHN 

removed. Although not entirely equal, the GBHN can be comparable with the DPSP in the 

Constitution of India that protected as the provisions that cannot be amended. Unfortunately, 

the GBHN has no guarantee as the provisions that cannot be amended so that removed from 

the Constitution as the consequences of the adoption of directly presidential election.  

For that reason, there is no guarantee in the future for the other provisions of social and 

economy rights will not be amended or removed from the Constitution of Indonesia. In the case 
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of the removal of GBHN, it is not directly related to the GBHN, but as an effect from the 

alteration of government system to be the presidential government. It clear that the 

constitutional amendment has no interest and commitment to preserve the GBHN as the 

instrument of a collective economic planning according to article 33(1) of the 1945 

Constitution. In other sense, there is no guarantee that the article 33 regarding the State 

authority to control economy will not be amended or removed in the future considering any 

effort to change or remove article 33 during the constitutional amendment between 1999-2002.  

Furthermore, some statutes finally should be disputed before the Constitutional Court due to 

the ambiguity concerning the protection of social and economic rights. In this case, the 

Constitutional Court has significant role to create legal certainty concerning protection of social 

and economic rights, although cannot provide a constitutional guarantee not to be amended.   

 

Considering the concept of basic structure  

For instance, at least any three important verdicts where the Constitutional Court decides 

consistently concerning the protection of social and economy rights so that can be reference 

for law making in the future.  Those verdicts are Case No. 001-021-022/PUU-I/2003 about 

Law on Electrical Power, Case No. 002/PUU-I/2003 about Law on Oil and Natural Gas, and 

Case No. 058-059-060-063/PUU-II/2004 about Law on the Water Resources.   

In its verdicts, the Constitutional Court has made interpretation concerning power of the state 

to control economic activities within the limits of article 33 of the 1945 Constitution. In the 

Law of Oil and Natural Gas case (2003) the Constitutional Court rejects both the view that 

defines control by the state as identical with ownership in the civil law concept and the view 

that interprets the definition of control by the state as being limited to the state authority to 

regulate.  However, the important point of the case of Law on Oil and Natural Gas is about 

judicial review concerning liberalization provisions in the Law on Oil and Natural Gas that 

viewed contradictory to article 33 of the 1945 Constitution.  

In relation with that case, the Court accepts a broad sense as follows: 

[T]he definition of “controlled by the state” must be construed as covering a broad 
meaning of control by the state that originates and is derived from the concept of 
sovereignty of the Indonesian people over all resources: “land, water and natural 
resources contained therein”, also including the definition of public ownership by the 
people collectively of such resources. The people as a collective is constructed by the 
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1945 Constitution as giving the mandate to the state to create policies (beleid) and acts 
of administration (berstuursdaad), regulation (regelendaad), management 
(behersdaad), and supervision (toezicthoudensdaad) for the greatest prosperity of the 
people. The function of administration (berstuursdaad) by the state is performed by the 
Government with its authority to issue and revoke permit (vergunning), license 
(licentie), and concession (concessie) facilities.  

The Constitutional Court explained further each authority:  

The regulating of the state (regenlendaad) is performed through legislative authority 
by House of Representatives with the Government, and regulation by the Government. 
The function of management (beheersdaad) is performed through share-holding 
mechanism and/or through direct involvement in the management of State-Owned 
Enterprises or State-owned Legal Entities as institutional instrument, through which the 
State, c.q. the Government optimizes the exercise of its control of the resources to be 
used for the greatest prosperity of the people. Likewise, the function of supervision by 
the state (toezichthoudensdaad) is performed by the State, c.q. Government, in the 
context of supervision and control so that the exercise of the control by the state of the 
intended resources is truly implemented for the greatest prosperity of the people. 

The Court used a similar view in the Law on Electrical Power case (2003) that emphasize the 

authority of State control in facing the demand of liberalization and privatization in economic 

activities. The Court stated that: 

Article 33 of the 1945 Constitution does not refuse privatisation, as long as it does not 
abolish the control by the state c.q. the government to be the main factor in determining 
the policy of the enterprise in the production branches which are important to the state 
and/or which affect the livelihood of many people. Article 33 of the 1945 Constitution 
does not reject the idea of competition among business actors, as long as it does not 
abolish control by the state including the authority to regulate, administer, manage and 
supervise production branches which are important for the state and/or which affect the 
livelihood of many people for the greatest prosperity of the people.  

In a similar perspective, in case of Law on the Water Resources (2005) the Constitutional Court 

reaffirms the State control on economic activities with respect to privatization of water 

resources. The Court gives opinion that: 

The Water Resources Law regulates the principal matters in the water resources 
management. Although the Water Resources Law opens the opportunities for private 
participation to obtain the right on commercial use of water and the permit of 
exploitation of water resources, the afore mentioned matters will not cause the control 
if water exploitation to fall into the hands of private parties. The state, in the exercising 
the right of water exploitation, conducts the following activities: (1) to formulate 
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policies (beleid), (2) to conduct acts of administration (bestuursdaad), (3) to regulate 
(regelendaad), (4) to manage (beheersdaad), (5) to supervise (toezichthoudendaad).  

Based on above description, power of the state to control economic activities within the limits 

of article 33 has been interpreted by the Indonesian Constitutional Court in a broad sense. 

Under power derived from article 33, the State conducts the activities to formulate policies 

(formuleren van beleid), administer (besturen), regulate (regelend), manage (beheren), and 

supervise (toezichthouder). By those activities, the Constitution accepts liberalization and 

privatization as long as it does not abolish control by the state within the limits of article 33 of 

the Constitution.  

Refer to the concept of basic structure, the Constitutional Court only interprets in a broad sense 

concerning the State power in economic activity, however not provide clearly a guarantee that 

article 33 of the Constitution as the constitutional provisions cannot be amended. It does not 

mean that the Constitutional Court has no a direction to reinforce the protection of social and 

economy rights in the Constitution, but there is no certainty to preserve the provisions 

concerning social and economy rights in the Constitution. In addition, the Constitutional Court 

declare to accept liberalization and privatization within limit of article 33 of the Constitution, 

which open to create some interpretation in the future concerning the protection of social and 

economy rights.  

For that reason, the Constitutional Court should consider to adopt the concept of basic structure 

to provide a constitutional guarantee for reinforcing the protection of social and economy rights 

as the provisions in the Constitution that cannot be amended. It can be carried out according to 

the principle of social justice and the mandate to improve social welfare in the Preamble of the 

1945 Constitution and also considering the original intent of founding fathers who promote 

social justice. [a] 
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PERLINDUNGAN HAK SOSIAL EKONOMI DALAM KONSTITUSI BERKETUHANAN1 

 

Prof. Dr. Arief Hidayat, S.H.2 

 

 

Konstitusi Berketuhanan 

Saya ingin memulai paparan dengan langsung mengatakan bahwa gagasan yang diletakkan oleh the 

founding fathers pada saat membentuk negara Indonesia merdeka ialah  dari semangat  yang sama untuk 

mengusung dan mengedepankan nilai ketuhanan, nilai kemanusiaan, nilai persatuan, nilai demokrasi 

permusyawaratan, dan nilai keadilan sosial sebagai fundamen kenegaraan. Hal itu yang kemudian 

disepakati sebagai Pancasila yang dimuat dalam pada Alinea Keempat Pembukaan UUD 1945, yang 

menyatakan adanya 5 prinsip dasar bagi negara Indonesia merdeka. 

 

....susunan negara Republik Indonesia yang berkedaulatan rakyat dengan berdasar kepada 
Ketuhanan yang Maha Esa, Kemanusiaan yang Adil dan Beradab, Persatuan Indonesia, Kerakyatan 
yang Dipimpin oleh Hikmat Kebijaksanaan dalam Permusyawaratan Perwakilan, serta dengan 
mewujudkan suatu keadilan sosial bagi seluruh rakyat Indonesia. 

 

Dari fundamen kenegaraan tersebut, saya kemudian sampai pada penegasan bahwa setidaknya tiga 

ide besar dan mendasar yang mendasari dan mengkonstruksi konstitusi Indonesia, UUD 1945 yang 

sekarang berlaku. Tiga ide mendasar itu ialah,  (1) prinsip negara hukum yang demokratis (democratic rule 

of law); (2), prinsip demokrasi yang berdasarkan atas hukum (constitutional democracy) dan (3) prinsip 

ketuhanan yang berkeadaban (teokrasi). 

Dalam praksis kehidupan berbangsa dan bernegara, nilai-nilai religiusitas menjadi sumber etika dan 

spiritualitas. Nilai-nilai yang bersifat vertikal-transendental inilah fundamen etik kehidupan berbangsa dan 

bernegara. Hal ini dijumpai dalam UUD 1945 yang telah memberikan garis arahan kenegaraan bahwa 

Indonesia adalah negara kebangsaan yang religius. Indonesia bukan negara agama. Indonesia bukan pula 

negara sekuler. Dalam Pembukaan UUD 1945 ada pernyataan.... Atas berkat rahmat Allah Yang Maha 

Kuasa dan dengan didorongkan oleh keinginan luhur, supaya berkehidupan kebangsaan yang bebas, maka 

 
1 Disampaikan dalam Internasional Short Course “Mahkamah Konstitusi dan Perlindungan Hak Sosial Ekonomi” 
yang diselenggarakan oleh Mahkamah Konstitusi RI, 6-7 November 2019 di Nusa Dua, Bali. 
2 Hakim Konstitusi RI 
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rakyat Indonesia menyatakan dengan ini kemerdekaannya.  Demikian pula, UUD 1945 secara tegas 

menyatakan, negara ini berdiri di atas dasar ketuhanan. Hal itu dinyatakan pada Pasal 29 Ayat (1), "Negara 

berdasar atas Ketuhanan Yang Maha Esa. Nilai-nilai, visi, dan kosmologi bangsa Indonesia yang 

berketuhanan itulah yang menjadi  panduan moralitas, baik bagi, penyelenggara negara maupun warga 

negara.  

Dengan panduan moral demikian, maka dalam konteks bernegara, selalu diinternalisasikan di dalam 

batin dan nurani masing-masing, bahwa kepada Tuhan-lah pertama-tama perkataan dan semua perilaku 

manusia dipertanggungjawabkan. Oleh karena itu, sering saya katakan, seluruh pemikiran, tindakan, dan 

perilaku, baik penyelenggara negara maupun warga negara, semestinya dipancari oleh sinar ketuhanan. 

Atau dengan kata lain, sinar ketuhanan memberikan penerangan setiap aktifitas pengelolaan negara. 

 

Welfare State Berketuhanan 

Berpijak dari dari nilai dan ide mendasar itu, tanpa ragu-ragu, saya juga ingin mengatakan, UUD 

1945 memuat esensi cita dan tujuan kenegaraan Indonesia yang berkarakter welfare state. Artinya, negara 

Indonesia dibentuk untuk mencapai tujuan-tujuan yang sekali lagi, pesan konstitusionalnya secara terang 

dimuat di dalam Pembukaan UUD 1945, yaitu mewujudkan suatu keadilan sosial bagi seluruh rakyat 

Indonesia.  

Rumusan welfare state termaktub dalam Pembukaan UUD 1945: “...Pemerintah melindungi segenap 

bangsa dan seluruh tumpah darah, memajukan kesejahteraan umum dan mencerdaskan kehidupan 

bangsa” adalah wujud dari niat membentuk Idonelnegara kesejahteraan. Kewajiban untuk mewujudkan 

keadilan sosial dan kesejahteraan bagi seluruh rakyat Indonesia merupakan prioritas tertinggi semua 

kebijakan publik negara ini. Amanat tersebut tertuang dalam UUD 1945 yang diantaranya menyatakan, 

bahwa perekonomian berdasarkan atas asas kekeluargaan, Pemerintah membiayai pendidikan dasar, 

mengembangkan sistem jaminan sosial bagi seluruh rakyat Indonesia, memberdayakan masyarakat yang 

lemah dan tidak mampu, serta menyediakan fasilitas pelayanan kesehatan dan fasilitas pelayanan umum 

yang layak.  

Bagaimana kesejahteraan dan keadilan sosial itu diwujudkan? Yakni dibangun dengan cara-cara 

yang dilandasi spirit negara hukum, demokrasi, dan teokrasi. Dalam Putusan Nomor 140/PUU-VII/2009 

perihal pengujian UU Penidaan dan Penistaan Agama, Mahkamah Konstitusi menegaskan, negara hukum 

Indonesia menempatkan prinsip Ketuhanan Yang Maha Esa sebagai prinsip utama, serta nilai-nilai agama 

yang melandasi gerak kehidupan bangsa dan negara, bukan negara yang memisahkan hubungan antara 

agama dan negara (separation of state and religion), serta tidak semata-mata berpegang pada prinsip 

individualisme maupun prinsip komunalisme 
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Berkaitan erat dengan hal itu, karakter negara yang  hendak dikedepankan bukan sekedar welfare 

state sebagaimana umumnya negara-negara lain, melainkan bertitik tolak pada gagasan yang saya sebut 

sebagai religious welfare state. Dalam pandangan saya, garis takdir sekaligus komitmen bangsa Indonesia 

ialah bahwa siapapun pemerintah yang berkuasa berkewajiban menyelenggarakan kehidupan publik-politik 

yang adil dan sejahtera berlandaskan nilai-nilai ketuhanan. Nilai-nilai ketuhanan diharapkan menumbuhkan 

dan mewujudkan praktik kenegaraan sebagai proses pencapaian kebajikan bersama di bawah prinsip 

kekeluargaan dan gotong royong. 

Kita pernah membaca secara seksama pikiran Francis Fukuyama, The End of History and The Last 

Men (1992). Dalam buku itu, Fukuyama menyatakan bahwa sejarah peradaban manusia (seakan) telah 

berakhir. Pertarungan antara komunisme dan kapitalisme telah usai dengan kemenangan kapitalisme 

(neoliberalisme). Mengapa kapitalisme menang? Karena sistem ini dianggap paling cocok untuk umat 

manusia di abad ini. Kita amat paham, kapitalisme meniscayakan peran minimal negara  dalam 

pembangunan ekonomi, terlebih-lebih pembangunan sosial. 

Belakangan,  dalam buku State-Building,  Fukuyama berbalik arah dengan mengatakan bahwa 

“negara harus diperkuat.  Kesejahteraan, kata Fukuyama, tidak dapat dicapai tanpa hadirnya negara yang 

kuat; yang punya kemampuan menjalankan peran secara efektif. Demikian  sebaliknya, negara yang kuat 

tidak akan bertahan lama jika tidak mampu menciptakan kesejahteraan warganya. 

Bagi Indonesia, menurut UUD 1945 yang bukan saja merupakan konstitusi politik, melainkan juga 

juga merupakan konstitusi sosial dan konstitusi ekonomi, perihal peran negara sudah sedemikian rupa 

digariskan. Dalam bidang ekonomi kesejahteraan, UUD 1945 menghendaki Indonesia merdeka sebagai 

negara berkedaulatan rakyat. Artinya, makna dan peran keberadaan negara dalam perlindungan hal sosial 

ekonomi diperlukan untuk ditujukan bagi sebesar-besarnya kemakmuran dan kesejahteraan rakyat melalui 

proses-proses yang berkeadilan.  

Pasal 33 UUD 1945 mengukuhkan demokrasi ekonomi menjadi inti yang paling esensial. Demokrasi 

ekonomi menghendaki bahwa, “bumi, air, dan kekayaan alam yang terkandung di dalamnya sebagai pokok-

pokok kehidupan rakyat dikuasai oleh negara agar dapat digunakan untuk sebesar-besarnya untuk 

kemakmuran rakyat”. Seluruh bumi, air dan ruang angkasa, termasuk kekayaan alam yang terkandung 

didalamnya dalam wilayah Republik Indonesia sebagai karunia Tuhan Yang Maha Esa. Oleh karena itu, 

pemanfaatan karunia Tuhan tidak boleh semata-mata untuk kepentingan orang per orangan, melainkan 

secara kolektif untuk kepentingan kemakmuran masyarakat. Dalam hal ini, yang penting bagi negara tidak 

saja yang strategis tetapi juga hal-hal yang menguasai hajat hidup orang banyak. Oleh sebab itu pula, tidak 

ada ruang untuk paham neoliberalisme, karena paham itu nyata-nyata telah mendistorsi makna penting 

keberadaan negara,  karena potensial terjadinya privatisasi dan swastanisasi. Listrik, air, dan hal strategis 
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lainnya, termasuk hajat hidup orang banyak, karenanya negara harus hadir, tidak boleh membiarkan 

tersandera pasar bebas.. 

 

Perlindungan Hak Sosial Ekonomi dalam Konstitusi Berketuhanan 

Dalam konteks konstitusi berketuhanan, kebijakan perlindungan sosial ekonomi tentu saja harus  

berlandaskan atau bercirikan ketuhanan Hal ini mengimplikasikan seluruh warga untuk mengendalikan 

setiap tindakan yang  dilakukan untuk tidak hanya bertumpu pada pertimbangan akal atau untung rugi 

semata. Pertimbangan moral yang berlandaskan pada ketuhanan menjadi  sendi utama yang harus selalu 

diikutsertakan dalam setiap pengambilan keputusan.  

Berangkat dari premis tersebut, dalam kerangka perlindungan dan upaya mewujudkan kesejahteraan, 

Pemerintah memiliki kewenangan untuk mengelola semua sumber daya dalam perekonomian, untuk 

digunakan bagi sebesar-besarnya bagi kemakmuran dan kesejahteraan rakyatnya. Nilai ketuhanan 

sebagaimana dituangkan dalam Pancasila menjadi landasan etos bagi cara berhukum di Indonesia. Sebagai 

gentlement agrement, nilai ketuhana tersebut merupakan etos sosial yang mengedepankan kejujuran, berani 

bertanggungjawab, taat asas, pantang ingkar janji, memihak kebenaran, menjunjung keadilan, patuh dan 

setia pada aturan main bersama. Sikap gentlement itulah yang harus melandasi seluruh kebijakan hukum, 

baik legislasi, yudikasi, maupun level eksekusi. Intinya, nilai ketuhanam menjadi landasan moral etik pada 

hukum Indonesia dengan menyelenggarakan hukum yang bertitik tolak dari semangat untuk melakukan hal 

yang baik, adil, dan benar.  

Sehubungan dengan hal itu, melalui Putusan Nomor 002/PUU-I/2003 tanggal 21 Desember 2004, 

MK telah memberikan tafsir konstitusional terhadap Pasal 33 UUD 1945, terutama mengenai frasa 

‘penguasaan negara’ yakni rakyat secara kolektif dikonstruksikan oleh UUD 1945 memberikan mandat 

kepada negara untuk mengadakan kebijakan dan tindakan pengurusan, pengaturan, pengelolaan, dan 

pengawasan untuk tujuan sebesar-besarnya kemakmuran rakyat. Frasa “dipergunakan untuk sebesar-besar 

kemakmuran rakyat” menjadi inti rumusan kalimat ketentuan tersebut sehingga sebesar-besar kemakmuran 

rakyat itulah yang menjadi ukuran bagi negara dalam menentukan tindakan pengurusan, pengaturan, atau 

pengelolaan atas bumi, air dan kekayaan alam yang terkandung di dalamnya. Apabila penguasaan negara 

tidak dikaitkan secara langsung dan satu kesatuan dengan frasa “sebesar-besar kemakmuran rakyat” maka 

sudah barang tentu makna konstitusional telah diberikan secara tidak tepat. 

Demikian halnya dalam banyak putusan lain yang berkaitan dengan pengelolaan sumber daya alam, 

termasuk Putusan pengujian UU Ketenagalistrikan  dan UU Sumber Daya Air pada tahun 2010 dan 2015, 

pendirian hukum itu dikokohkan kembali oleh Mahkamah Konstitusi.  

Dengan demikian, untuk memberikan jaminan dan perlindungan pada bidang sosial ekonomi 

kesejahteraan, sekali lagi, diarahkan untuk mewujudkan keadilan sosial bagi seluruh rakyat Indonesia. 
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Berbagai sub-sektor dalam bidang ekonomi dan sosial seperti industri, energi dan sumber daya alam, 

koperasi, pembangunan infrastruktur, perumahan rakyat, kehutanan, pertanian, pangan, pendidikan, dan 

kemaritiman, dan lain-lain, meniscayakan negara berperan dalam kerangka mengaplikasikan makna 

“sebesar-besarnya untuk kemakmuran rakyat” sebagaimana dikehendaki UUD 1945 dalam maknanya 

sebagai konstitusi berketuhanan. 

Atas dasar itu pula, kesejahteraan sosial ekonomi yang bersifat material individual bukanlah tujuan 

utama kegiatan ekonomi. Sesuai perintah Tuhan, kesejahteraan haruslah didistribusikan secara merata di 

antara warganya dengan cara seadil-adilnya. Untuk itu, cara yang dapat ditempuh ialah memberi jalan bagi 

berlangsungnya roda perekonomian nasional yang digerakkan oleh rangsangan ekonomi, sosial, dan nilai-

nilai etik dan moral. Kesejahteraan sosial ekonomi tidak hanya digerakkan oleh rangsangan harga, 

sebagaimana terjadi pada negara-negara kapitalis, melainkan senantiasa berpedoman pada moral-etis yang 

lahir dari dorongan sifat keimanan setiap warga bangsa kepada Tuhannya. Dorongan keimanan kepada 

Tuhan Yang Maha Esa akan menentukan kualitas dan derajat kemanusiaan seseorang di antara sesama 

manusia sehingga perikehidupan bermasyarakat dan bernegara dapat tumbuh sehat dalam struktur 

kehidupan yang adil sehingga kualitas peradaban bangsa dapat berkembang secara terhormat. 

 

***** 
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COUNCIL OF THE KINGDOM OF CAMBODIA 
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“Constitutional Court and Protection of Social and Economic Rights” 

 

SHORT COURSE 
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3 

 

  

I- Introduction 
Cambodia has enjoyed peace, stability and social order after two decades of 

civil war. Institutions are being revamped and new ones are being created to serve 

a 1993 Constitution with the principles of liberal democracy, on the basis of 

pluralism. A country has opened to the world and human rights as well as market 

economy has strengthened and developed significantly. 

The Kingdom of Cambodia recognizes and respects human rights as 

enshrined in the United Nations Charter, the Universal Declaration of Human rights 

and all the treaties and conventions related to human rights, women’s rights and 

children’s rights1. Furthermore, all Cambodia citizens of both sexes have the right 

to participate actively in political, economic, social and cultural life of the nation. All 

requests from citizens shall be given full consideration by state’s organizations.2 

The Constitutional Law of the Kingdom of Cambodia not only stipulates the 

right and freedom of the citizens, or social and economic right, but also is a body of 

law which defines the role, powers, and structures of different entities within a state, 

namely, the executive, the parliament or legislature, and the judiciary. 

 

 
 

                                                         
1 Article 31 of Cambodia Constitution  
2 Article 35 of Cambodia Constitution 
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II- The Overview of the Constitutional Council of Cambodia 
The Constitutional Council of the Kingdom of Cambodia is a supreme 

institution stipulated in the 1993 Constitution to guarantee the respect of the 

Constitution, to interpret the Constitution and the laws adopted by the National 

Assembly and completely reviewed by the Senate, and to examine and decide on 

litigations related to the elections of the members of the National Assembly and 

elections of the Senators3.  

It is the only competence institution having the authority to nullify any vote by 

the National Assembly that is contrary to the principle of safeguarding the 

independence, the sovereignty, the territorial integrity, and affecting the political 

unity or the administrative management of the nation4.  

A provision of any articles, declared by the Constitutional Council not in 

conformity with the Constitution, cannot be promulgated or implemented. The 

decisions of the Constitutional Council are final without recourse and have authority 

over all instituted powers stipulated in the Constitution5.  

The King, the Prime Minister, the President of the National Assembly or one-

tenth of the National Assembly’s Members, the President of the Senate or one-fourth 

of the Senators, may send the laws adopted by the National Assembly to the 

Constitutional Council for examination before their promulgation. The rules of 

procedure of the National Assembly, the rules of procedure of the Senate and the 

organic laws must be sent to the Constitutional Council for examination before their 

promulgation. The Constitutional Council shall pronounce within the time frame of 

thirty (30) days at the latest, whether the laws, the rules of procedure of the National 

Assembly and those of the Senate are or not in conformity with the Constitution6. 

Constitutional Council consists of 9 members, which is 3 members appointed 

by the King, 3 appointed by the National Assembly, and other 3 appointed by the 

Supreme Council of Magistracy. All Members of the Constitutional Council shall be 

chosen for 9 years’ mandate, among the high-ranking personalities of Khmer 

Nationality by birth, aged at least 45 years old, holding a high diploma in law, 

administration, diplomacy or economic and having professional experiences of at 

                                                         
3 Article 136-new of Cambodia Constitution   
4 Article 92 of Cambodia Constitution  
5 Article 142-new of Cambodia Constitution 
6 Article 140-new of Cambodia Constitution 
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least 15 years. These selecting criteria and conditions illustrating and ensuring the 

neutrality and transparency of the Constitutional Council in performing their duty7. 
 

III- Constitutional Council and Protection of Social and Economic Rights - 
Case Study 

Cambodia Constitutional recognizes and respects human right as enshrined 

in the United Nations Charter as well as in the interrelated Treaties and 

Conventions. Within this spirit and as Cambodia is a member of WTO and ASEAN, 

Cambodia Parliament had adopted many laws sequentially correlated to Social 

Right and Economic Right.  

To guaranty and to protect these rights, the Constitutional Council has played 

a crucial role since its established in 1998 by reviewing the constitutional 

consistency of the newly adopted laws which is set to be reviewed by the 

Constitutional Council.  

For instance, (i) In 2018, the Constitutional Council examined the 

constitutionality of the Law on Minimum Wage, and declared this law is in conformity 

with the Constitution8. This Law aims to benefit workers and the nation as a whole 

as it intends to promote a decent living, create job opportunities, increase worker 

productivity and push for increased investment opportunities. The government has 

always paid attention to garment workers, noting the minimum wage rose from $40 

in 1997 to $190 per month in 2020. Garment workers are provided with health 

services and insurance that covers occupational accidents, traffic accidents and 

fainting. 

(ii) In 2016, the Constitutional Council examined the constitutionality of the 

Law on Trade Union, and declared that this law is in conformity with the 

Constitution9. The Constitution provides the freedom of association and allows 

workers and employers to join and form unions regardless of their gender, age and 

nationality, which are regulated by the Labor Law and Trade Union Law. Under the 

2016 Law on Trade Unions, there cannot be any discrimination in trade union or 

employer association membership on the ground of race, color, sex, creed, religion, 

political opinion, nationality, social origin or health status.  

                                                         
7 Article 137-new & 138-new of Cambodia Constitution 
8 Decision number 195/003/2018 CC.D of June 26th 2018 
9 Decision number 160/002/2016 CC.D of May 5th 2016 
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(iii) In 2015, the Constitutional Council examined the constitutionality of the 

Law on Associations and Non-Governmental Organizations, and declared that this 

law is in conformity with the Constitution10. This law aims at safeguarding the rights 

to freedom of establishing associations and non-governmental organizations in the 

Kingdom of Cambodia in order to protect their legitimate interests and to protect the 

public interest, as well as to promote partnership cooperation between associations 

and non-governmental organizations and the public authorities.  

(iv) In 2006, the Constitutional Council examined the constitutionality of the 

Law on Commercial Arbitration, and declared that this law is in conformity with the 

Constitution11. This Law is to facilitate impartial and prompt resolution of economic 

disputes in accordance with the wishes of the parties. 

 

IV- Outcome resulted from the Social and Economic Rights Legal Concept  
While the social and economic right is guaranteed by law, Cambodia has 

developed and grown significantly in every sectors. The country is considered by 

local and foreign investors as well as many international financial organizations as 

a very good and competitive place for business and investment.  

Cambodia has achieved a number of ambitious goals and undergone a 

significant transition, reaching lower middle-income status in 2015 and aspiring to 

attain upper middle-income status by 2030. It has reduced the maternal mortality 

rate by three quarters, income levels have grown and poverty levels have fallen as 

well as many health and education statistics have improved significantly.  

Cambodia has made considerable strides in improving social welfare, 

maternal and child health, early childhood development, social protection policies 

such as illness, maternity, disability or old age, unemployment and economic crises 

or natural disasters, National Social Security Fund (NSSF) Policy to covers workers’ 

work injuries, work-related illness and travel-related accidents and the habitation 

policy as well as a primary education in rural areas.  

The human development index in Cambodia has increased considerably in 

recent decades, placing it in the category of average human development and 

making it the eighth most successful country in the world during this period.  

For economic, the country is considered the sixth fastest growing economy 

                                                         
10 Decision number 156/004/2015 CC.D of August 12, 2015 
11 Decision number 075/002/2006 CC.D of April 7th 2006 
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in the world. Driven by garment exports and tourism, Cambodia’s economy has 

sustained an average growth rate of 8% between 1998 and 2018, making it one of 

the fastest-growing economies in the world. While easing slightly, growth remains 

strong, projected to reach 7% in 2019, after the better-than-expected growth rate of 

7.3% in 2018. 

All these successes are resulted from peace, political stability, security juridic 

and human rights where social and economic right is included and where it is 

guaranteed by law. The Constitutional Council is the among the State Institution 

Bodies which guaranteed the respect of those rights in order to fasten the country 

development. 
 

V- Conclusion   
 The constitution of Cambodia is the supreme law which declare Cambodia's 

status as a sovereign, independent and neutral State, and the national unity of 

Cambodian people. Its follow a system of liberal democracy, on the basis of 

pluralism and all Cambodia citizens of both sexes have the right to participate 

actively in political, economic, social and cultural life of the nation. Those rights lead 

Cambodia to be a successful country in almost every sectors and we are now on 

the right way to reach the Rule of Law which is the fundamental core development 

of the whole nation. 

 

 

 

 

3 
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The Constitutional Court of the Kingdom of Thailand  
and its Role in Economic and Social Rights Protection 

Pitaksin Sivaroot1 

Thitiphong Roekyen2 

 

 The Kingdom of Thailand has adopted the civil law system, in which the Constitution 

as the supremacy law of the country. With regard to the Constitutional Court of the Kingdom 

of Thailand, it is a specialised court. In other words, it is a judicial organ whose jurisdiction is 

distinctive from the Courts of Justice, Administrative Courts and Military Court, given the 

name “Constitutional Court”. The Constitutional Court was entrusted with the function of 

ruling on the constitutionality of laws, also known as constitutional cases. Since 1997, the 

Constitutional Court of the Kingdom of Thailand has performed its duty. The reason why the 

Constitution of the Kingdom of Thailand B.E. 2540 (1997) must clearly lay down 

fundamental rules as the principle of the administration of the State, aiming at promoting and 

protecting rights and liberties of the people, providing for public participation in the 

governance and inspecting the exercise of State power as well as improving a political 

structure to achieve more efficiency and stability. 

 In terms of economic and social rights as the fundamental rights of the people, they 

are under the “umbrella” of human rights relevant to the right to work, the right to an 

adequate standard of living, the right to education, the right to occupation, and so on. The 

Constitutional Court of the Kingdom of Thailand is always aware of its role in these rights 

protection. Therefore, here are examples of Constitutional Court rulings related to such an 

issue. 

 

 
1 Constitutional Court Academic Officer (Professional Level), Office of the Constitutional Court of the  
   Kingdom of Thailand 
2 Constitutional Court Academic Officer (Professional Level), Office of the Constitutional Court of the  
   Kingdom of Thailand 
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The Constitutional Court of Thailand and the Protection of Economic 
Rights 

Constitutional Court Ruling No. 2-4/2555, dated 15th February B.E. 2555 (2012) 

Re: Whether or not section 32 of the Control of Alcoholic Beverages Act B.E. 2551 

(2008) was contrary to or inconsistent with section 29 and section 43 of the Constitution. 

 The Sukhothai Provincial Court and the Pathumthani Provincial Court referred the 

objections of defendants in 3 applications to the Constitutional Court for a ruling under 

section 211 of the Constitution. The facts in the application and supporting documents could 

be summarized as follows. The defendants objected that section 3, section 32 and section 43 

of the Control of Alcoholic Beverages Act B.E. 2551 (2008) were contrary to or inconsistent 

with section 6, section 29 and section 43 of the Constitution due to a restriction of a person’s 

liberty to operate a business or engage in an occupation protected and recognized under 

section 43 paragraph one of the Constitution. It was contended that this case did not fall 

within the exception of a specific provision of law specified under section 42 paragraph two 

of the Constitution. Furthermore, the restriction or denial of liberty to compete freely and 

fairly prejudiced the essential substances of the right and liberty more than necessary as 

provided under section 29 of the Constitution. Moreover, section 32 paragraph one of the 

Control of Alcoholic Beverages Act B.E. 2551 (2008) was an ambiguous provision due to a 

lack of provision or definition of alcoholic beverage advertisement or display of name or 

mark of alcoholic beverage that would constitute a claim of quality, a direct persuasion for 

others to consume, or an indirect persuasion for others to consume. Section 32 paragraph 

three also encouraged business operators or foreign professionals to advertise widely. Thus, 

the law promoted a monopoly and caused unfair competition. It was therefore stated that the 

law was inapplicable under section 6 and section 29 of the Constitution. 

 The issues considered by the Constitutional Court were whether or not  

section 3, section 32 and section 43 of the Control of Alcoholic Beverages Act B.E. 2551 

(2008)were contrary to or inconsistent with section 6, section 29, section 39 and section 43 of 

the Constitution. 
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 After consideration, the Constitutional Court made the following findings. Section 3 

of the Control of Alcoholic Beverages Act B.E. 2551 (2008) merely provided the definition 

or interpretation of terms to promote clarity in accordance with the intent of this Act, and was 

thus not a case which could be contrary to or inconsistent with the Constitution. Section 43 

was a penal provision, the substance of which also did not contain any case which could be 

contrary to or inconsistent with any section of the Constitution. Lastly, section 32 was an 

unclear provision, the application of which could affect lives, bodies, liberties and properties. 

However, this objection was not related to section 39 of the Constitution. A ruling on this 

issue was therefore not required. 

 The only issue which remained for the Constitutional Court to give a ruling was 

whether or not section 32 of the Control of Alcoholic Beverages Act B.E. 2551 (2008) was 

contrary to or inconsistent with section 29 and section 43 of the Constitution. 

 After consideration, the Constitutional Court made the following findings. The 

Control of Alcoholic Beverages Act B.E. 2551 (2008) was a law enacted for the purpose of 

providing measures to control alcoholic beverages and to promote public health. The dangers 

of alcoholic beverages were acknowledged. Measures were prescribed to prevent children 

and juveniles from easy access to alcoholic beverages. Section 32 paragraph one of the 

Control of Alcoholic Beverages Act B.E. 2551 (2008) prohibited any person from advertising 

an alcoholic beverage or displaying a name or mark of an alcoholic beverage which boasts 

qualities or persuades others to drink directly or indirectly. Paragraph two provided that an 

advertisement or any public notice by the manufacturer of all types of alcoholic beverages 

could only be done in the form of information release and socially creative knowledge 

without any illustration of the product or packaging of such alcoholic beverage, except only 

for an illustration of the logo of the alcoholic beverage or logo of the alcoholic beverage 

manufacturing company, as prescribed by Ministerial Regulation. Such provision was one of 

the measures for controlling alcoholic beverage advertisement, which could only be done 

within the limits imposed by law. The reasons were concerns of the influence of alcoholic 

beverage advertising which had a direct impact on the public’s alcohol consumption 

behaviour. Although the prohibition of alcoholic beverage consumption affected the sales of 

alcoholic beverages of persons engaged in such occupation, where violation would result in 

an offence and criminal sanctions, the provisions were restrictions of rights and liberties 
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within the scope of section 43 paragraph two of the Constitution, which authorised the 

restriction for the purpose of maintaining public order and good morals of the people. The 

restriction ensured order in the occupation and protected consumers. Furthermore, the 

provision restricted liberties only to the extent of necessity since the prohibition of 

advertisement was not absolute. An advertisement of alcoholic beverage which constituted an 

information release or socially creative knowledge was allowed. The essential substance of a 

person’s liberty to operate a business or engage in an occupation was not affected. The 

provision was applied generally to all vendors of the relevant product and was not directed to 

any particular case or person. Hence, the provisions were consistent with the rules under 

section 29 and section 43 of the Constitution. As for section 32 paragraph three of the Control 

of Alcoholic Beverages Act B.E. 2551 (2008), which provided that the provisions in 

paragraph one and paragraph two did not apply to advertisements originated outside the 

Kingdom by way of a live broadcast via satellite link from a foreign country, such 

advertisements were beyond control and ceased at the same time as the live broadcast of such 

programmes. The programme did not exist perpetually as in the case of advertisements 

originating within the Kingdom. 

 The Constitutional Court held that section 32 of the Control of Alcoholic Beverages 

Act B.E. 2551 (2008) was neither contrary to nor inconsistent with section 29 and section 43 

of the Constitution of the Kingdom of Thailand B.E. 2550 (2007). 

Constitutional Court Ruling No. 13/2556, dated 2nd October B.E. 2556 (2013) 

Re: Whether or not section 30 of the Provincial Waterworks Authority Act B.E. 2522 

(1979) was contrary to or inconsistent with section 41 of the Constitution. 

The Central Administrative Court referred the objection of the first plaintiff (Mr. 

Chalor Rabtong) and the second plaintiff (Miss Somporn Rabtong) in Black Case No. 

869/2556 to the Constitutional Court for a ruling under section 211 of the Constitution. The 

facts in the application and supporting documents could be summarized as follows. The 

plaintiffs filed a plaint against the Provincial Waterworks Authority in the Central 

Administrative Court, claiming compensation for damages suffered as a consequence of the 

defendant’s installation of water pipelines in trespass of underground ownership rights 

belonging to the three plaintiffs. During trial, the first and second plaintiffs filed a motion for 

the Central Administrative Court to refer an objection to the Constitutional Court for a ruling 

on whether or not section 30 of the Provincial Waterworks Authority Act B.E. 2522 (1979), 
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in relation to the powers of the Provincial Waterworks Authority to use private property for 

the installation of water pipelines without paying compensation, was contrary to or 

inconsistent with section 41 of the Constitution. 

The Constitutional Court found as follows. Section 30 paragraph one of the Provincial 

Waterworks Authority Act B.E. 2522 (1979) provided for the powers of the Provincial 

Waterworks Authority to lay water pipelines and install equipment under, above, on or across 

any person’s land, provided that there was no residential building situated on such land, for 

the purpose of producing, transporting and distributing tap water as a public service. 

Paragraph two provided procedures for laying water pipelines with a diameter of eighty 

centimetres and above. In this case, the Provincial Waterworks Authority had the power to 

designate an area of land for laying water pipelines and installation of equipment, of which 

width could not exceed two metres and fifty centimetres from each side of the water pipeline. 

The Provincial Waterworks Authority shall also affix markings in the area to show the 

boundaries of such area in accordance with regulations published by the Minister. Paragraph 

three provided that, in the area prescribed under paragraph two, the Provincial Waterworks 

Authority had the power to remove structures or installations, or chop trees, branches or roots 

of trees or any plants, upon payment of fair compensation for the use of the land and the 

removal or chopping, as the case may be, to the owner or possessor, unless the owner or 

possessor had acquired a worthwhile benefit from such an action. In the event that 

compensation could not be agreed upon, section 29 paragraph three shall be applied mutatis 

mutandis. Paragraph four provided that after payment of compensation to such owner or 

possessor, or the owner or possessor willingly declined compensation, or had no right to 

compensation, such person could not subsequently make another claim for compensation. 

Paragraph five provided that the Provincial Waterworks Authority shall, upon a written 

notice, inform the owner or possessor of the relevant property of actions to be taken under 

this section. The provisions of section 29 paragraph one (2) shall be applied mutatis 

mutandis. Such owner or possessor of property had the right to submit a petition stating the 

causes for unsuitability of such an action to the Provincial Waterworks Authority Board for a 

decision within thirty days as from the date of receiving the written notice. The decision of 

Board was final. 

 



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

331International Short Course on The Constitution 2019

Thailand

7

The International Short Course 2019
Bali, November 6th – 7th, 2019

The provisions of section 30 paragraph two and paragraph three did not expressly 

stipulate compensation in the case of an installation of water pipeline that was not in 

accordance with paragraph two where the water pipeline had a diameter of less than eighty 

centimetres. Such a provision had led to an interpretation and relied upon as legal precedent 

that if a water pipeline installed by the Provincial Waterworks Authority had a diameter of 

less than eighty centimetres, the Provincial Waterworks Authority did not have to 

compensate an owner or possessor of the land. It was discernible that this provision was 

unfair to the owner or possessor of the land. Even though the state’s use of personal land was 

performed for public benefit, the action still prejudiced the person’s rights in property 

regardless of whether the size of the water pipeline was greater or lesser than eighty 

centimetres. Furthermore, the laying of water pipeline and installation of equipment required 

the designation of an area where the owner or possessor was excluded from utilization. This 

constituted an unjust interference in the rights and liberties of a person. Upon an examination 

of the utilisation of land by the public at present, a person would generally have the ability to 

utilise land to which one had ownership or possession rights, inclusive of the area above the 

surface and underground to a depth of five to ten metres depending on the nature of use. 

Whereas in such a case, the owner or possessor of land was unable to construct any building 

or other structure, including to plant any trees or commit any act in such area where the water 

pipeline was laid and equipment was installed due to possible harm or obstruction to the tap 

water production, transport or distribution system. Such a legal prohibition was stated in 

section 31 of the Provincial Waterworks Authority Act B.E. 2522 (1979). 

Hence, the provision of section 30 of the Provincial Waterworks Authority Act B.E. 

2522 (1979), only in regard to the absence of stipulation that the Provincial Waterworks 

Authority shall pay compensation for the use of land to the owner or possessor of the land in 

the event of laying water pipeline with a diameter of less than eighty centimetres, was the 

provision of law which restricted or encroached upon the property rights of an owner or 

possessor of land as provided under section 41 of the Constitution, which was inconsistent 

with section 29 paragraph one of the Constitution. The restriction of a person’s property 

rights recognised by the Constitution was more than necessary and affected the essential 

substances of the rights. The provision also created an unreasonable burden to the public, 

which was inconsistent with the fundamental principles of the liberal democratic system 

where the state shall protect and recognise the people’s property rights in the essence. If there 

was an exception for the state to interfere with the property rights of the people, the state shall 
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bear responsibility for giving fair compensation, the case may be. Moreover, the provision 

was contrary to or inconsistent with the rule of law under section 3 paragraph two of the 

Constitution. 

The Constitutional Court held that section 30 of the Provincial Waterworks Authority 

Act B.E. 2522 (1979), only in regard to the provisions which stated that the Provincial 

Waterworks Authority did not have to pay compensation for the use of land and the removal 

of buildings or installations, or the chopping of trees, branches or tree roots or any other 

plants, to the owner or possessor of the land in the event of laying water pipeline with a 

diameter of less than eighty centimetres under, above, along or across the surface of land that 

was not a residential building, for the purpose of producing, transporting, distributing tap 

water, was contrary to or inconsistent with section 41 in conjunction with section 3 paragraph 

two and section 29 of the Constitution. The provision was thus invalid under section 6 of the 

Constitution. 

 

The Constitutional Court of Thailand and the Protection of Social Rights 

Constitutional Court Ruling No. 15/2555, dated 13th July B.E. 2555 (2012) 

Re: The Ombudsman requested the Constitutional Court for a ruling under section 

245(1) of the Constitution on whether or not section 26 paragraph one (10) of the 

Judicial Officials of the Courts of Justice Administration Act B.E. 2543 (2000) 

presented a question of constitutionality under section 30 of the Constitution. 

 The Ombudsman, applicant, requested the Constitutional Court for a ruling under 

section 245(1) of the Constitution in connection with a written complaint from Mr. Sirimitr 

Boonmool, who had applied for qualifying examinations for recruitment as a judicial official 

but was informed by the Office of the Judiciary that the Judicial Committee had resolved to 

deny the application due to physical and mental unfitness for the performance of duties 

pertinent to a judicial official pursuant to section 26 paragraph one (10) of the Judicial 

Officials of the Courts of Justice Administration Act B.E. 2543 (2000). The complainant and 

applicant were of the opinion that the disqualification of a person from examination for the 

said reason constituted an unjust discrimination on the basis of differences in physical 

condition or disability. It was thus argued that such a provision of law was contrary to or 
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inconsistent with section 30 of the Constitution of the Kingdom of Thailand B.E. 2550 

(2007). 

 The issue considered by the Constitutional Court was whether or not section 26 

paragraph one (10) of the Judicial Officials of the Courts of Justice Administration Act B.E. 

2543 (2000) was contrary to or inconsistent with section 30 of the Constitution. 

 After consideration, the Constitutional Court found as follows. After the 

Constitutional Court had given Ruling No. 16/2545, which stated that section 26 paragraph 

one (10) of the Judicial Officials of the Courts of Justice Administration Act B.E. 2543 

(2000) did not raise a constitutionality question under section 30 of the Constitution of the 

Kingdom of Thailand B.E. 2540 (1997), Thailand ratified the United Nations Convention on 

the Rights of Persons with Disabilities (CRPD) on 29th July B.E. 2551 (2008). The 

obligations stipulated under the Convention were effective on Thailand as from 28th August 

B.E. 2551 (2008). As a consequence, state agencies were under an obligation to comply with 

Article 27(a), which prohibited discrimination on the basis of disability with regard to all 

matters concerning all forms of employment, including conditions of recruitment, hiring and 

employment, continuance of employment, career advancement and safe and healthy working 

conditions, and (g), which imposed an obligation to employ disabled person in the public 

sector. Therefore, when a state agency purported to prescribe rules pertaining to the 

recruitment of a person to a certain post, regard should also be given to the obligations under 

such Convention. 

 Section 26 paragraph one (10) of the Judicial Officials of the Courts of Justice 

Administration Act B.E. 2543 (2000) provided that a selective examination candidate, 

knowledge examination candidate or special selection candidate for recruitment as a judicial 

official and appointment as an assistant judge must have the qualifications and not have the 

disqualifications “…having physical or mental attributes unfit for a judicial official…” The 

terms “unfit physical or mental attributes” were within the scope of the term “disabled 

person” under the Promotion and Improvements of the Quality of Life of Disabled Persons 

Act B.E. 2550 (2007), consistent with the United Nations Convention on the Rights of 

Persons with Disabilities. The provision prescribed sweeping physical and mental attributes 

which were unfit for judicial officials, without clear limits, leading to an exercise of 

discretion that could ultimately result in an unjust discrimination. A law which restricted the 

rights and liberties of a person should have clear limits. For instance, the provision could 
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state the extent to which a physical or mental attribute would hinder the performance of 

duties of a judicial official. Such a provision should inform the public of the particular rights 

and liberties, and be consistent with the principle of proportionality, with greater regard for 

public benefits and collective benefits of society than the benefits of the organisation. 

 Section 26 paragraph one (10) of the Judicial Officials of the Courts of Justice 

Administration Act B.E. 2543 (2000) was thus a provision which allowed the exercise of an 

unnecessarily wide discretion which could result in an unjust discrimination against a 

disabled person. The prescription of qualifications and disqualifications which had the 

characteristics of an unjust discrimination against persons with disabilities at the application 

stage for qualifying examinations of judicial officials, granting a discretion to the Judicial 

Committee to determine whether or not a person was fit to take qualifying examinations of 

judicial officials, amounted to a disentitlement of persons with disabilities from the initial 

stage. Persons with disabilities would be deprived of an opportunity to sit the qualifying 

examinations on an equal standing with others generally, as well as the opportunity to 

actually show knowledge and competence relating to such post. The primary function of a 

judge of the Courts of the Justice was the fair trial and adjudication of cases in accordance 

with the Constitution and laws, and the trial had to be presided by a quorum. A disability 

would therefore not hinder the performance of duties of prospective judicial official such 

that would prejudice fairness to the parties or related persons. Section 26 paragraph one (10) 

of the Judicial Officials of the Courts of Justice Administration Act B.E. 2543 (2000), in 

regard to the provision on qualifications and disqualifications of a candidate for selective 

examinations for recruitment of judicial officials, which stated “having physical or mental 

attributes unfit for a judicial official”, was therefore inconsistent with the rights of persons 

with disabilities to engage in work on an equal basis with other persons generally, pursuant to 

the United Nations Convention on the Rights of Persons with Disabilities. The provision also 

amounted to an unjust discrimination against a person on the basis of a disability as provided 

under section 30 paragraph three of the Constitution. 

  The Constitutional Court held that section 26 paragraph one (10) of the 

Judicial Officials of the Courts of Justice Administration Act B.E. 2543 (2000), only in 

regard to the provision stating “…having a physical or mental attribute unfit for a judicial 

official…” was contrary to or inconsistent with section 30 paragraph three of the 

Constitution. 
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Constitutional Court Ruling No. 17/2555, dated 4th July B.E. 2555 (2012) 

Re: The Ombudsman requested for a Constitutional Court ruling under section 245(1) 

on whether or not section 40(2), (3), (4), (5), (6), (7) and (8) in conjunction with section 

57 ter and section 57 quinque of the Revenue Code were consistent with section 43 in 

conjunction with section 29 and section 30 of the Constitution. 

 The Ombudsman, the applicant, was of the opinion that section 40(2), (3), (4), (5), 

(6), (7) and (8) in conjunction with section 57 ter of the Revenue Code, which provided that a 

wife’s assessable income should be included as the husband’s income, and as a consequence 

the husband and wife would have to pay more tax as compared to the separate filing of tax 

returns prior to marriage, and that section 57 quinque, which provided that only a wife with 

assessable income under section 40(1) was entitled to file a separate tax return from the 

husband, and not regarded as the husband’s income under section 57 ter, were inconsistent 

with section 43 of the Constitution. These provisions caused an unfair tax burden and 

prejudiced or restricted the liberty of occupation of a married woman. The provisions also 

imposed an unnecessary restriction of rights and liberty of a person recognised under section 

29 of the Constitution, and an unjust discrimination on the basis of a person’s status. The 

measures were not imposed by the state to eliminate an obstacle or to promote a person’s 

ability to exercise rights and liberties in parity with other persons pursuant to section 30 

paragraph four of the Constitution. 

 The issue considered by the Constitutional Court was whether or not section 40 (2), 

(3), (4), (5), (6), (7) and (8) in conjunction with section 57 ter and section 57 quinque of the 

Revenue Code were contrary to or inconsistent with section 43 in conjunction with section 29 

and section 30 of the Constitution. 

 After deliberation, the Constitutional Court found as follows. Section 40 (2), (3), (4), 

(5), (6), (7) and (8) of the Revenue Code were provisions which categorised the different 

types of assessable incomes for the benefit of personal income tax collection. There was no 

provision which prejudiced or restricted a person’s liberty to engage in an enterprise or 

occupation, and the provisions neither prejudiced the essential substance of the rights and 

liberties of a person as recognised under the Constitution nor constituted an unjust 

discrimination against a person. The provisions were therefore neither contrary to nor 

inconsistent with section 43, section 29 and section 30 of the Constitution. 
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 Section 57 ter of the Revenue Code provided for a husband and wife living together 

for the entire preceding tax year to include the wife’s assessable income in the husband’s 

income. The husband was under a duty and responsibility to file a tax return and pay taxes, 

but if there was an outstanding tax liability and the wife was notified at least 7 days in 

advance, the wife would also be jointly liable for the payment of such outstanding tax. This 

was unfair for the wife because the wife might not be privy to the tax return filing, and the 

husband and wife would be liable to more taxes than the case of separate tax returns prior to 

marriage. Moreover, section 57 quinque provided that only a wife with assessable income 

under section 40(1) was entitled to file a tax return and pay taxes separately from the husband 

without being regarded as the husband’s income under section 57 ter. The provisions were 

thus contrary to the promotion of equality between men and women and constituted an unjust 

discrimination against a person on the basis of a difference in personal status after marriage, 

as provided under section 30 of the Constitution. 

 For the foregoing reasons, the Constitutional Court held that section 57 ter and section 

57 quinque of the Revenue Code were contrary to or inconsistent with section 30 of the 

Constitution. Upon finding that section 57 ter and section 57 quinque of the Revenue Code 

were contrary to or inconsistent with section 30 of the Constitution, it was no longer 

necessary to rule on whether or not section 57 ter and section 57 quinque of the Revenue 

Code were contrary to or inconsistent with the other sections of the Constitution as any ruling 

would not alter the outcome of the case. 

Conclusion 

 The Constitutional Court of the Kingdom of Thailand exercises its powers and heavily 

plays its roles under the Constitution in the protection of both economic and social rights as 

two of the basic rights of the country’s citizens. Considering into the frames of national 

values and international norms, the Constitutional Court of Thailand is aware that all people 

should receive fairness and equality – no matter whether they are the rich or the poor; no 

matter whether they are men or women; and whether they are normal or disabled persons. 

_______________________________ 
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Constitutional Jurisdiction and Protection of Socio-Economic 

Rights in Myanmar 

Presentation at the Short Course of the Constitutional Court of Indonesia  

November 6 – 7, 2019, Bali, Indonesia 

Mr. Nyi Nyi Lwin 

The Constitutional Tribunal of Myanmar 

Good Morning  

Respectable Secretary General of AACC 

Dear Colleagues of AACC Member Countries 

Ladies and Gentlemen, 

 In terms of the title of this symposium I would like to present my paper 

namely "The Constitutional Jurisdiction and protection of Socio-Economic 

Rights in Myanmar". 

 Firstly, concerning the constitutional jurisdiction of Myanmar, I would like 

to share some excerpts from Myanmar Constitutions. After Myanmar gained 

Independence in 1948, the Constitution of the Union of Burma, 1947 was its first 

constitution, and secondly the Socialist Republic of the Union of Burma, 1974 

and the current constitution is the Constitution of the Republic of the Union of 

Myanmar, 2008.  

 Under the first Constitution, 1947 Constitution, the President has the Right 

to refer legal questions to the Supreme Court if a question of law has arisen. He 

may refer the question to that Court for consideration, and then the Supreme Court 

report to the president on by mean of Judgement after it thought fit. Totally 8 

cases were decided by the then Supreme Court.  

 After the Revolutionary Council took over the sovereign power in 2nd of 

March, new constitution called the Socialist Republic of the Union of Burma 

Constitution, 1974 was came into force on 3rd January, 1974. Under that 
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constitution, interpretation power of the constitution is empowered to the 

Unicameral Legislative. 

 In 1988, the State Law and Order Restoration Council took over the power 

of the State. It abolished all constitutional structures formed by the 1974 

Constitution and held the National Convention to lay down the detailed Basic 

Principles for new Constitution. The 2008 Constitution, the current Constitution 

came into force in the first day meeting of the first session of the Pyidaungsu 

Hluttaw (Union Parliament).  

 Under the 2008 Constitution, the provisions to be formed the separate 

institution for deciding the Constitutional disputes, are provided. The 

Constitution empowered the Constitutional Tribunal on Supreme Judicial Body, 

to determine the constitutional validity of the laws which are enacted and 

implemented by the executive.  

 Nowadays, as the current practices in the world, Constitutional Courts or 

Councils or Tribunals or other equivalent institutions protect the Constitution 

through the adjudication procedures. The constitutional adjudication system is the 

important means for the protection of the Constitution, protection of the citizens’ 

fundamental rights, social and economy rights and ensure all State Institutions' 

functions within the framework of the Constitution.  

 Under the democratic systems, the Constitutions protect the people each 

and every citizen of the state and their political, social, economic and cultural 

rights. In this regard, fundamental rights or Citizen Rights' Chapter is contained 

with every constitution of States which are civilized and independent, to protect 

their citizens within their own country and beyond, wherever they are until 

citizens leave their citizen rights in accordance with the law.  

 Under the First Constitution of Myanmar, 1947 Constitution, citizen rights, 

such as the social economic rights and the remedies for violation of the 

constitutional rights of citizen were provided in Chapter 2. The Supreme Court 
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can issue the writs for remedy of the Constitutional Rights of any citizen. The 

then Supreme Court issued many writs for constitutional remedy in that time. 

 Currently, although Myanmar is a common law country, the constitutional 

review can be seen and empowered to the Tribunal to decide the constitutional 

disputes. The Supreme Court is empowered for the remedy of the Constitutional 

Right and the authorization and functions of the Constitutional Tribunal are not 

available for submissions by other persons, individuals or organizations, with 

constitutional complaints. In other words, the Tribunal has no jurisdiction to take 

action to deal with direct complaints by individuals. During the hearing of the 

Writ cases, if there is any law or facts concerning the constitutional interpretation, 

the Supreme Court may transfer that cases to the Constitutional Tribunal. 

 Even though there is no provision for individual petition to the Tribunal, 

according to section 323 of the Constitution, if there arises a dispute whether the 

provisions contained in any law contradict or conform to the Constitution and if 

no resolution has been made by the Constitutional Tribunal, a court shall stay 

during trial and shall obtain a resolution. In such cases, the Chief Justice of the 

Union needs to submit the cases to the Constitutional Tribunal.  

Even though the Constitutional Tribunal cannot decide directly over the 

constitutional rights of citizens, it decided the cases concerning the public 

municipal and the ministers of national races of Regions and States of Myanmar. 

Cause of those judgements, the municipal laws concerning the socio-economic 

rights can be independently enacted by the parliaments of Regions and States and 

the ethnical ministers become the cabinet members of the related Regions and 

States government. 

If I present that cases, in submission 3 of 2012, the Speaker of Mon State 

Hluttaw submitted to decide “Request for interpretation with regard to the 

legislative matters stipulated in the Schedule Two of the Region or State 

Legislative list under Section 188 of the Constitution”. The Tribunal held that as 
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the Legislative power of the Pyidaungsu Hluttaw and the Region or State Hluttaw 

has been prescribed in Schedule One and Two of the Constitution respectively, 

the Mon State Hluttaw has already acquired the right to enact laws under 

Schedule Two of the Constitution, (Section 188). Therefore, it is obvious that the 

Mon State Hluttaw has the right to enact the Development Committees Law in 

the whole or any part of the Mon State. 

In 2011, 23 Representatives of Amyotha Hluttaw including Dr. Aye Maung 

submitted the submission. The issue of that case was “Whether the status of 

Ministers of the National Races Affairs is equal to that of the Ministers of the 

Region or State concerned; Whether they are entitled to the emoluments, 

allowances and insignia of office as the Ministers of the Region or State.”.  

The Tribunal held that it is decided and interpreted that since the Ministers 

of National Races Affairs of the Regions or States are Ministers of the Regions 

or States concerned and they are the persons defined by Section 4 (c) of the Law 

of Emoluments, Allowances and Insignia of Office for Representatives of the 

Regions or States, hence, Section 5 and Section 17 of the said Law are of 

unconstitutionality. 

 In my conclusion, the constitutional review which is guarantee of the 

constitutional stability and prevention of violation to social justice, in light of 

constitutional principles and values. Constitutional Courts are entrusted with the 

responsibility for safeguarding the effective implementation of constitutional 

provisions and compliance with the genuine essence and spirit of the 

Constitution.  

The Constitutional Tribunal of Myanmar protect the fundamental rights for 

citizens including the socio-economic rights with judicial counterpart body call 

Supreme Court. Even though the Constitutional Tribunal can not decide directly 

over the constitutional rights of citizens, it can adjudicate the cases concerning 

the public municipal and the ministers of national races of Regions and States of 
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Myanmar. Cause of those judgements, the municipal laws concerning the socio-

economic rights can be independently enacted by the parliaments of Regions and 

States. 

We, the Constitutional Tribunal of Myanmar will strive, to enhance the 

sharing and collaboration with all member countries under AACC. 

Thank you for your attention. 

 

* * * * * 
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Constitutional Court of Korea and  

Protection of Social and Economic Rights 

 

Joo-hee Jung 

Rapporteur Judge 

 

 

1. Indroduction 

  The Republic of Korea joined the International Covenant on Economic, Social and 

Cultural Rights (hereinafter referred to as the “ICESCR”) on April 10, 1990. ICESCR is a 

representative international human rights treaty that broadly covers basic human rights such 

as the right to work, social security and education. Korea is obliged to comply with the 

ICESCR and therefore the Constitutional Court of Korea (hereinafter referred to as the 

“CCK”) should respect it. 

  In this session, I would like to make a presentation on the case the CCK reviewed 

regarding the economic and social rights (hereinafter referred to as the “ESR”) of ICESCR. 

 

2. Normative force of ICESCR 

  In Korea, treaties duly concluded and promulgated under the Constitution and the 

generally recognized rules of international law shall have the same effect as the domestic 
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laws (Korea Constitution Art 6(1)). With regard to this Article, there are different views 

whether to grant ICESCR constitutional effects or just legal effects. 

  CCK’s stance regarding normative force of ICESCR is not clear. 

  CCK ruled that 『As a contracting state that has accepted most of the United Nations 

Convention on Human Rights with the consent of the National Assembly, it shall endeavor 

to respect its spirit of international cooperation as expressed in its declarations, treaties or 

recommendations. However, efforts should be made to harmonize the tradition and reality of 

our society and the legal sentiments of the people in the interpretation and operation of such 

declarations, treaties or recommendations regarding practical application』.1 

  In another decision CCK also ruled as follows: 『ICESCR stipulated “The States Parties 

to the present Covenant recognize that, in the enjoyment of those rights provided by the 

State in conformity with the present Covenant, the State may subject such rights only to 

such limitations as are determined by law only in so far as this may be compatible with the 

nature of these rights and solely for the purpose of promoting the general welfare in a 

democratic society” (Art 4). and also stipulated “No restrictions may be placed on the 

exercise of this right other than those prescribed by law and which are necessary in a 

democratic society in the interests of national security or public order or for the protection 

of the rights and freedoms of others” (Art 8.1.(a)). Thus, the above provisions accept 

restriction of the basic labor rights by laws only to the extent necessary that the restriction 
                                            
1 89Hun-Ka106, July 22, 1991. 
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does not violate the essence of rights』.2 

  Also CCK ruled that 『ICESCR provides “Each State Party to the present Covenant 

undertakes to take steps, individually and through international assistance and co-operation, 

especially economic and technical, to the maximum of its available resources, with a view 

to achieving progressively the full realization of the rights recognized in the present 

Covenant by all appropriate means, including particularly the adoption of legislative 

measures” (Art 2.1.). and also provides “The States Parties to the present Covenant 

recognize that, in the enjoyment of those rights provided by the State in conformity with the 

present Covenant, the State may subject such rights only to such limitations as are 

determined by law only in so far as this may be compatible with the nature of these rights 

and solely for the purpose of promoting the general welfare in a democratic society” (Art 4). 

These are legal-reservation clause in general sense, and has the same context as Article 

37(2) of our Constitution』.3 

 

3. Major Cases of CCK with regard to ICESCR 

  (1) Major Obligation (Art 2) 

    1) Achieving Progressively the full realisation of the rights, to the maximum of its 

available resources (Art 2.1) 

                                            
2 2003Hun-ba50, October 27, 2005. 
3 2004Hun-Ma670, August 30, 2007. 
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   Article 2 

1. Each State Party to the present Covenant undertakes to take steps, individually and through 

international assistance and co-operation, especially economic and technical, to the maximum 

of its available resources, with a view to achieving progressively the full realization of the 

rights recognized in the present Covenant by all appropriate means, including particularly the 

adoption of legislative measures. 

 

    CCK ruled that 『In order for the social basic rights (Articles 31 to 36) to impose 

some obligation on the State to enforce its performance, the superiority relation that the 

social basic rights must be realized first than other tasks of the State must be premised. 

However, the obligations of State under social basic rights cannot necessarily be prioritized 

in the legislative process or decision making process, and above all in the budgeting process 

than other State’ obligations』.4 

 ● CCK decided the livelihood protection standards that prescribed the payment of 

livelihood benefits that were lower than the minimum cost of living is constitutional.5 

   [Background of the Case] 

   The complainants, husband and wife, were protected under Article 6 Section 1 of the 

Protection of Minimum Living Standards Act and Article 6 Item 1 of the Enforcement 

                                            
4 2002Hun-Ma52, December 18, 2002. 
5 94Hun-Ma33, May 29, 1997. 
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Decree thereof and were recipients of the livelihood benefits calculated under the “1994 

Livelihood Protection Standard” in the 1994 Guidelines for Livelihood Protection 

Programs, which was promulgated by the Minister of Health and Welfare in January. The 

couple filed a constitutional complaint against the “1994 Livelihood Protection Standard”, 

alleging that the amount of the payment was far below the minimum living cost and 

therefore infringed on the constitutionally guaranteed rights to the pursuit of happiness and 

a humane livelihood. 

   [Summary of Decision] 

   After reaffirming the State’s responsibility to protect people’s living standards, the 

Constitutional Court held that the “1994 Livelihood Protection Standard” does not violate 

the fundamental rights of the complainants, for the following reasons. In the course of the 

development of capitalism, poverty was recognized as a task to be solved by the State. Our 

Constitution accordingly guarantees to the people the right to a humane livelihood (Article 

34 Section 1) and imposes on the State a duty to promote social security and welfare 

(Article 34 Section 2). In particular, Article 34 Section 5 of the Constitution explicitly 

prescribes the State’s duty to protect those who are incapable of earning a livelihood due to 

old age or other reasons. This duty was further elaborated by the Protection of Minimum 

Living Standards Act, which was enacted by the legislature for the purpose of carrying out 

such duty. 

   Therefore, the legislature violates the State’s duty to protect people without economic 
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ability and the people’s right to a humane livelihood if the State does not legislate at all in 

the area of livelihood protection or the content of the legislation is so irrational that the State 

has clearly deviated from its discretion. However, the constitutionality of the livelihood 

protection standards cannot be judged by the livelihood benefit payments under the 

Protection of Minimum Living Standards Act alone, but by the aggregate level, including 

those livelihood protection payments or exemptions provided by other laws. As of 1994, for 

example, in-house recipients (like the complainants), in addition to the living assistance 

payment of 65,000 won per month, receive a winter subsidy of 61,000 won per year. Those 

aged 70 or older receive an elderly allowance of 15,000 won a month. Those of ages 65 or 

older receive a bus fare allowance of 3,600 won per month. All welfare recipients also 

receive exemptions on water supply and drainage taxes; 2,500 won for television reception 

charges; and a monthly exemption of 6,000 won on telephone charges. 

   In consideration of all these benefits, even if their aggregate sum does not meet that 

year’s minimum cost of living for a household of two (a per capita monthly amount of 

190,000 won for a major city, 178,000 won for a small to medium city, and 154,000 won for 

rural areas in 1994), this fact alone does mean that the “1994 Livelihood Protection 

Standard” violates the complainants’ right to pursue happiness or to a humane livelihood. 

 

    2) Guarantee SER for Foreigners (Art 2.2) 
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   Article 2 

2. The States Parties to the present Covenant undertake to guarantee that the rights enunciated in 

the present Covenant will be exercised without discrimination of any kind as to race, colour, 

sex, language, religion, political or other opinion, national or social origin, property, birth or 

other status. 

 

    Constitution stated “The status of aliens shall be guaranteed as prescribed by 

international law and treaties” (Art 6(2)). 

    CCK ruled 『human dignity and worth and right to pursue happiness are human 

rights, and a foreigner can be the bearer of these rights』.6 But CCK’s decision decision is 

found on the stance that foreigners are not entitled to the social basic rights as a whole.7 

    CCK stated 『The labor rights includes not only “a right for a working seat” but also 

“a right for a working environment”. Since the latter has a character of liberty to defend the 

infringement upon the human dignity, it includes the right to claim a healthy working 

environment, a just reward for work, and the guarantee of reasonable working conditions 

                                            
6 99Hun-Ma494, November 29, 2001. 
7 『Since the freedom to choose workplace at issue in this case, among the types of the freedom of occupation, is closely related to 

human dignity and worth and the right to pursue happiness, it should be considered as a right reserved for all human beings, not just 

a right reserved only for citizens. Given the nature of the right, foreigners should not be absolutely denied the freedom to choose 

workplace as in the case of political rights, social basic rights or the freedom to enter the territory of a state, but should be entitled to 

the freedom to choose workplace, even if limitedly so』. 2007Hun-Ma1083 et al., September 29, 2011. 
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and a foreign worker could enjoy this right. In other words, according to concrete contents 

of labor right, the right to demand social and economic policies to the government for the 

acceleration of employment is the social right which should be applied to Korean people. 

However, since the right to claim a minimum working condition for the workers in order to 

secure basic means of living and get their human dignity guaranteed under capitalistic 

economic order has a character as a liberty right, it would be appropriate that a foreign 

worker could enjoy the right in this case』.8 

 ● CCK decided that the provisions of the Act on the Employment, etc. of Foreign Workers 

and the Enforcement Decree thereof, which permit foreign workers, who entered the 

Republic of Korea after obtaining a work permit, to switch jobs only up to three times, and 

grant them a single additional chance to change jobs where there are extenuating 

circumstances (hereinafter referred to as “Job Restriction Provisions”) were constitutional.9 

Whether the freedom to choose a job should be recognized for foreigners as a fundamental 

right was also an issue. 

    [Background of the Case] 

    The complainants were foreign workers who obtained a work permit, and they had 

changed their jobs three times. As it became impossible for them to change jobs any more 

pursuant to the Job Restriction Provisions, they filed this constitutional complaint. 

                                            
8 2004Hun-Ma670, August 30, 2007. 
9 2007Hun-Ma1083 et al., September 29, 2011. 
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Meanwhile, the Constitutional Court had already dealt with a case in which foreign 

industrial and technical trainees who entered Korea and were allowed to stay to receive 

education and training under the Immigration Act, had not received protection under the 

Labor Standards Act though they had in fact worked as workers. The Court decided that the 

“Guidelines for the Protection and Management of Foreign Industrial and Technical 

Trainees” were unconstitutional (2004Hun-Ma670, August 30, 2007), recognizing the 

fundamental right of foreign workers, as the right to work includes not only the right to a 

workplace but also the right to a work environment, and the latter also has the nature of 

fundamental rights in the sense of civil liberties to defend the infringement on human 

dignity, and therefore includes rights to require a healthy work environment, fair 

remuneration and the guarantee of reasonable work conditions. 

    [Summary of Decision] 

    The Court ruled that the Job Restriction Provisions did not infringe on foreign workers' 

freedom to choose jobs, for the following reasons. 

    The freedom to choose a job is a human right, being closely related to human dignity, 

human values and the right to pursue happiness. Therefore, foreigners are also able to enjoy 

the freedom to choose a job, albeit restrictively. However, the Job Restriction Provisions 

were introduced to protect the employment opportunities of Korean workers by restricting 

foreign workers from indiscreetly switching jobs, and to facilitate the worker supply and 

demand of small and medium enterprises by efficiently managing the employment of 
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foreign workers. The Job Restriction Provisions allow foreign workers to switch jobs up to 

three times for the duration of their stay of three years where there are certain reasons, and 

to additionally switch jobs where there are extenuating circumstances. Therefore, it is 

difficult to say that they infringe on the complainants’ freedom to choose a job. 

    Justices Young-Joon Mok and Jung-Mi Lee delivered a dissenting opinion in which 

they argued that only the fundamental right concerning freedom of labor contract, not the 

freedom to choose a job, might be granted to foreign workers, and that the Job Restriction 

Provisions infringed on the freedom of labor contract of the complainants.  

    Justice Doo-Hwan Song delivered a dissenting opinion in which he argued that the Job 

Restriction Provisions infringed on the freedom to choose a job, and Justice Jong-Dae Kim 

delivered a dissenting opinion arguing for a dismissal, declaring that this constitutional 

complaint was non-justiciable, denying the fundamental rights of foreigners. 

    Meanwhile, in the decision on the case concerning the restriction on the application 

period for changing jobs for foreign workers, delivered on the same day as the above 

decision, the Court ruled that requiring a foreign worker to leave the country if he or she 

fails to obtain permission to change his or her job within two months of filing such 

application did not actually prohibit the changing of jobs, but merely constituted a 

restriction on the application period itself, and thus did not infringe on the freedom to 

choose a workplace. 
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  (2) Right to Work et al. 

    1) Right to Work (Art 6) 

   Article 6 

1. The States Parties to the present Covenant recognize the right to work, which includes the 

right of everyone to the opportunity to gain his living by work which he freely chooses or 

accepts, and will take appropriate steps to safeguard this right. 

2. The steps to be taken by a State Party to the present Covenant to achieve the full realization of 

this right shall include technical and vocational guidance and training programmes, policies 

and techniques to achieve steady economic, social and cultural development and full and 

productive employment under conditions safeguarding fundamental political and economic 

freedoms to the individual. 

 

    Constitution provided “All citizens shall have the right to work. The State shall 

endeavor to promote the employment of workers and to guarantee optimum wages through 

social and economic means and shall enforce a minimum wage system under the conditions 

as prescribed by Act” (Art 32(1)). 

    CCK ruled 『The right to pursue happiness in Article 10 of the Constitution includes 

general freedom of action and the right to free expression of personality. Freedom of 

contract is also protected by the right to pursue happiness because it is derived from the 
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general freedom of action included in the right to pursue happiness』.10 

    CCK said 『The right to work is a social basic right, but it is not a right to directly 

claim to the state of a job or to request living payment in substitution for job. It is limited to 

claimimg social and economic policy for job promotion』.11 

    Currently, cases regarding minimum wage are pending in CCK. 

 

    2) Just and Favourable Conditions of Work (Art 7) 

                                            
10 97Hun-Ma345, October 29, 1998. 
11 2001Hun-Ba50, November 28, 2002. 
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   Article 7 

   The States Parties to the present Covenant recognize the right of everyone to the enjoyment 

of just and favourable conditions of work which ensure, in particular: 

(a) Remuneration which provides all workers, as a minimum, with: 

(i) Fair wages and equal remuneration for work of equal value without distinction of any kind, in 

particular women being guaranteed conditions of work not inferior to those enjoyed by men, 

with equal pay for equal work; 

(ii) A decent living for themselves and their families in accordance with the provisions of the 

present Covenant; 

(b) Safe and healthy working conditions; 

(c) Equal opportunity for everyone to be promoted in his employment to an appropriate higher 

level, subject to no considerations other than those of seniority and competence; 

(d) Rest, leisure and reasonable limitation of working hours and periodic holidays with pay, as 

well as remuneration for public holidays 

 

    Constitution stipulated “Standards of working conditions shall be determined by Act in 

such a way as to guarantee human dignity” (Art 32(3)). 

    CCK stated 『The right to pursue happiness guaranteed under Article 10 of the 

Constitution, when concretely expressed, includes the general freedom of action and the 

right to free development of personality. As the freedom of contract is derived from the 

general freedom of action included in the right to pursue happiness under the Constitution, it 
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is also protected by the right to pursue happiness』.12 

    CCK ruled that 『Working conditions are conditions applied for workers in providing 

work and receiving wages under labor contracts such as: wages and payment methods, 

working hours and rest periods, safety facilities and sanitation facilities, and compensation 

for accidents. By definition, conditions are set by the law with an aim to impose lower limits 

for working conditions』. 

 ● CCK held that Article 35 Section 3 of the Labor Standards Act (wholly amended by Act 

No. 8372 on April 11, 2007), which declares a worker who has been employed for less than 

six months as a monthly paid worker as an exception from the requirement for an advance 

notice of dismissal, is not constitutional as the provision infringes on the worker’s labor 

rights and the principle of equality.13 

    [Background of the Case] 

    The petitioner was dismissed on July 6, 2009 without any advance notice while he was 

working as an English teacher at a private academy run by Song 〇-Sil. As the petitioner’s 

request for a constitutional review of Article 35 Section 3 of the Labor Standards Act, which 

declares a worker who has been employed for less than six months as a monthly paid 

worker as an exception from the requirement for an advance notice of dismissal, was 

rejected, the petitioner filed a constitutional complaint in this case on January 2, 2014.  

                                            
12 2002Hun-Ba51, July 24, 2003. 
13 2014Hun-Ba3, December 23, 2015. 
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    [Summary of Decision] 

    1. Whether the Provision at Issue Infringes on the Labor Rights  

    (A) The advance notice of dismissal requirement set forth in the Labor Standards Act is 

not only related to dismissal of a worker, which is very essential aspect of the labor 

conditions but also intends to avoid jeopardizing a worker’s livelihood with sudden loss of a 

job. For this reason, it constitutes a reasonable labor condition required to guarantee a 

worker’s human dignity. Therefore, requiring an employer to provide advance notice of 

dismissal is one of the minimum labor conditions to guarantee human dignity of an 

individual worker, and the right to advance notice of dismissal is included in the labor 

rights.  

    In light of such purpose of the advance notice of dismissal requirement and exceptions 

for the requirement set forth in Article 26 (i.e., where a natural disaster, calamity or other 

unavoidable circumstances prevent the continuance of the business or where the worker has 

caused a considerable hindrance to the business or inflicted any damage to the property on 

purpose), exceptions where the advance notice requirement should be generally exempt 

must be limited to circumstances where a worker has low expectation for continuation of 

employment relationship considering the nature of the employment contract.  

    However, the provision at issue flatly allows an employer to dismiss a monthly paid 

worker who has been employed for less than six months without advance notice and by not 

paying wages specified in Article 26, regardless of the nature of the employment contract. 
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We do not find a reasonable basis for excluding a monthly paid worker who has been 

employed for less than six months from the advance notice requirement.  

    Rather, monthly paid employees who have been employed for less than six months are 

mostly those who signed an employment contract without definite term and thus generally 

have high expectation for continuation of the employment relationship. Dismissal of these 

workers constitutes an unexpected dismissal.  

    (B) While determination of the scope of employees subject to the advance notice of 

dismissal requirement is a matter of legislative policymaking and therefore the legislature 

has the freedom of legislative formation regarding the matter, the legislature that is 

commissioned to protect the labor rights must maintain harmony and balance in preparing 

the advance notice system by considering interests of both employees and employers. 

Imposing an advance notice requirement on an employer is to regulate dismissal from a 

procedural perspective, and the requirement does not prohibit an act of dismissal itself. 

Also, the notice period is merely thirty days, and an employer who failed to give notice can 

still comply with the law by paying wages for not less than thirty days. In light of these 

facts, the advance notice requirement is hardly perceived as an excessive restriction. On the 

other hand, a monthly paid worker who has been employed for less than six months, if 

excluded from the advance notice requirement, can lose a job without any prior notice only 

because the employment period is short of six months, despite that those workers are 

regarded as typical regular employees.  
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    Then, in respect of the provision at issue which excludes “a worker who has been 

employed for less than six months as a monthly paid worker’ from the advance notice of 

dismissal requirement, the legislature failed to set forth the minimum procedural regulation 

required by the legislature’s duty to protect workers, and thus the legislature exceeded the 

scope of discretion tolerable under the Constitution in exercising its legislative discretion.  

    (C) Accordingly, the provision at issue that excludes “a worker who has been employed 

for less than six months as a monthly paid worker” from the advance notice of dismissal 

requirement” without any reasonable grounds and by exceeding the scope of discretion 

permitted by the Constitution is unconstitutional as it contravenes the labor rights.  

    2. Whether the Provision at Issue Violates the Principle of Equality  

    (A) Dismissal of a regular employee without definite contract term constitutes an 

unexpected and sudden dismissal regardless of whether the employee’s employment period 

is less than six months or not. In that vein, an employee whose employment period is less 

than six months and other employees who worked for more than six months are not 

fundamentally different in terms of their expectation for continuation of the employment 

contract. Furthermore, a worker who has been employed for less than six months also needs 

enough time to seek another job and has the need to be protected from economic difficulties 

caused by sudden loss of a job. We do not believe that such need for protection is any less 

desirable by a worker who has been employed for less than six months. Then, the provision 

at issue which treats a worker who has been employed for less than six months differently 
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from a worker who has been employed for more than six months in applying the advance 

notice requirement, despite they are all the same monthly paid workers, constitutes 

discrimination without reasonable grounds.  

    (B) Under the Labor Standards Act, a worker is a person who provides labor to receive 

wages in a subordinate relationship with an employer and under supervision and order from 

an employer, and the Act pursues to protect labor conditions or lives of a worker falling 

under such definition. A monthly paid worker, as well as a worker who receives other types 

of wages such as hourly, daily and weekly wages, also offers labor for the purpose of 

earning wages and is subordinate to an employer. The worker should not be subject to 

discrimination from workers who receive other forms of wages only because the worker is 

paid wages on a monthly basis. The Labor Standards Act in fact offers equal protection to 

workers who received monthly wages and those paid on hourly, daily, or weekly basis. We 

find no reasonable grounds why a monthly paid worker should receive different treatment 

from those paid hourly, daily, or weekly wages in applying the advance notice requirement 

in particular.  

    (C) In the end, the provision at issue is in violation of the principle of equality under 

Article 11 of the Constitution as it discriminates a monthly paid worker who has been 

employed for less than six months from other monthly paid workers who have been 

employed for more than six months and other workers who receive wages in forms other 

than monthly wages without reasonable grounds.  
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 ● CCK ruled that the main text of Article 4 Section 1 of the Act on the Protection, etc. of 

Fixed-Term and Part-Time Workers (hereinafter referred to as the “Fixed-Term Act”), which 

provides that an employer shall employ a fixed-term worker for up to two years at the 

longest, does not violate the Constitution.14 

    [Background of the Case] 

    The abovementioned provision was enacted to induce the full-time employment of 

fixed-term workers. However, in workplaces, there had been criticism that this provision 

encouraged the dismissal of temporary workers every two years. The complainants, who 

were working as temporary employees, filed a constitutional complaint upon the employer’s 

refusal to renew contracts, arguing that the abovementioned provision infringed on their 

fundamental rights. 

    [Summary of Decision] 

    CCK decided that the abovementioned provision of the FixedTerm Act did not infringe 

on the freedom of contract of fixed-term workers, for the following reasons. 

    The legislative purpose of the abovementioned provision is to ease the job insecurity of 

fixed-term workers and to improve their working conditions by controlling the employment 

of fixed-term workers exceeding two years. If a fixed-term labor contract is permitted 

without any restriction, unskilled workers who cannot negotiate working conditions on an 

equal level with the employer, will not be able refuse a short-term labor contract when 

                                            
14 2010Hun-Ma219 et al., October 24, 2013. 
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compelled to sign such contract. In such cases, job insecurity will worsen, and the gap 

between fixed-term and full-time employees will widen. In order to preven such a situation, 

there is no other choice but to restrict the employment period of fixedterm workers and 

induce them to convert into contractual employees for an indefinite period. In some cases, 

individual workers may temporarily be without a job. However, this is inevitable to induce 

fixed-term workers to convert into contractual employees for an indefinite period and to 

improve working conditions. Therefore, the abovementioned provision does not infringe on 

the freedom of contract of fixed-term workers.  

    Justices Jung-Mi Lee and Yong-Ho Cho delivered a dissenting opinion in which they 

argued that restrictions on employment periods infringed on the freedom of labor contract 

because such restrictions had little effect in alleviating job insecurity or improving working 

conditions and deprived fixed-term workers of the right to enter into a contract exceeding 

two years, despite the well-meaning legislative purpose of employment stability and 

improvement of working conditions. 

 

    3) Form trade unions et al. (Art 8) 
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   Article 8 

1. The States Parties to the present Covenant undertake to ensure: 

(a) The right of everyone to form trade unions and join the trade union of his choice, subject 

only to the rules of the organization concerned, for the promotion and protection of his 

economic and social interests. No restrictions may be placed on the exercise of this right other 

than those prescribed by law and which are necessary in a democratic society in the interests 

of national security or public order or for the protection of the rights and freedoms of others; 

(b) The right of trade unions to establish national federations or confederations and the right of 

the latter to form or join international trade-union organizations; 

(c) The right of trade unions to function freely subject to no limitations other than those 

prescribed by law and which are necessary in a democratic society in the interests of national 

security or public order or for the protection of the rights and freedoms of others; 

(d) The right to strike, provided that it is exercised in conformity with the laws of the particular 

country. 

2. This article shall not prevent the imposition of lawful restrictions on the exercise of these 

rights by members of the armed forces or of the police or of the administration of the State. 

3. Nothing in this article shall authorize States Parties to the International Labour Organisation 

Convention of 1948 concerning Freedom of Association and Protection of the Right to 

Organize to take legislative measures which would prejudice, or apply the law in such a 

manner as would prejudice, the guarantees provided for in that Convention. 
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    Constitution provided “To enhance working conditions, workers shall have the right to 

independent association, collective bargaining and collective action” (Art 33(1)), “Only 

those public officials who are designated by Act, shall have the right to association, 

collective bargaining and collective action” (Art 33(2)), “The right to collective action of 

workers employed by important defense industries may be either restricted or denied under 

the conditions as prescribed by Act” (Art 33(3)). 

 ● CCK delivered a decision of constitutionality for the provision of Article 81 Item 2 of 

the Trade Union and Labor Relations Adjustment Act that mandates joining of unions 

through the means of a collective bargaining agreement for unions representing at least two-

thirds of workers at the workplace (hereinafter referred to as the “Compulsory Organization 

Provision”).15 

    [Background of the Case] 

    The petitioners were taxi drivers employed by taxi companies. Most taxi drivers 

employed by the companies were members of a taxi labor union which had been concluding 

collective bargaining agreements on their behalf with the local taxi transportation 

association, which had been authorized by the individual companies to engage in collective 

bargaining with their employees. Included in the collective bargaining agreement concluded 

in 1998 between the said taxi labor union and the said taxi transportation association was a 

so-called union shop provision which stated, “The company must immediately dismiss the 

                                            
15 2002Hun-Ba95 et al., November 24, 2005. 
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employee who refuses to join or withdraws from the labor union”. 

    Thereafter, when the petitioners later withdrew from the said taxi labor union, they 

were dismissed from their companies in accordance with the union shop provision. The 

petitioners filed suit seeking a declaration that the dismissal was null and void, and 

requested constitutional review of the Compulsory Organization Provision. Upon the 

dismissal of the request, the petitioners filed this constitutional complaint 

    [Summary of Decision] 

    The Constitutional Court held that the Compulsory Organization Provision does not 

violate the Constitution, for the following reasons. 

    According to the Compulsory Organization Provision, collective bargaining 

agreements concluded with a labor union representing two-thirds or more of the laborers 

working in the workplace in question (hereinafter referred to as the “dominant labor union”) 

may include compulsory organization provisions through the medium of collective 

bargaining agreements (i.e., the conclusion of union shop agreements). 

    In this situation, the workers’ negative right not to organize and the affirmative right of 

labor unions to organize (right of compulsory organization) tend to conflict with each other. 

Nevertheless, compared to the negative freedom not to organize, the affirmative right to 

organize that is guaranteed to workers should be granted a more significant status. The right 

of labor unions to compulsory organization should also be seen as an instance of a “right to 

livelihood” (or “social right”) which modifies the traditional liberty rights. In other words, 
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compared to the liberty right of the individual worker not to organize, the right of the labor 

unions is specifically guaranteed as a special value to be protected. Further, it cannot be said 

that bestowing labor unions with the right to compulsory organization infringes the essence 

of the liberty right of the individual worker not to organize. The affirmative right of labor 

unions to organize should thus be deemed to have priority over the individual’s negative 

liberty right. 

    Further, the law also strictly regulates the category of labor unions that may legally and 

effectively exercise the right to compulsory organization, as well as providing for the 

protection of individual workers from the dominant labor union’s abuse of its authorities.  

    Overall, the law strives to achieve a reasonable compromise between the conflicting 

fundamental rights. Therefore, the Compulsory Organization Provision is not in violation of 

Article 33 Section 1 of the Constitution, which guarantees the right to organization of 

workers. 

    The rationale for the labor unions’ right to compulsory organization is ultimately to 

contribute to the improvement of overall workers’ status by enhancing uniform and 

organized negotiating power through the maintenance and strengthening of their 

organization. As noted, the Compulsory Organization Provision is limited to a restricted 

category of dominant labor unions. If such compulsory organization were permitted to 

minority labor unions, there is the risk of an employer with anti-union intentions using them 

as a tool to oppress the majority workers’ right to organize. In light of such considerations, 



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

368 International Short Course on The Constitution 2019

Korea

26

The International Short Course 2019
Bali, November 6th – 7th, 2019

25 

 

the Compulsory Organization Provision’s discriminatory treatment of minority labor unions 

and workers, who joined or plan to join them, in comparison to the dominant labor union 

and its members, has a reasonable basis. Therefore, the Compulsory Organization Provision 

does not infringe the right to equality. 

    Justices Seong Kwon and Dae-Hyen Cho filed a dissenting opinion. They stated that 

Article 33 Section 1 of the Constitution, which guarantees the three basic labor rights, was 

meant to guarantee workers’ right to livelihood and elevate the economic status of the 

workers by improving working conditions, and as such, it includes the guarantee of the 

individual worker’s freedom not to organize. 

    The Compulsory Organization Provision, by contrast, allows employers to make it a 

condition of employment that the worker becomes a member of a particular labor union, 

which in turn allows the employers to dismiss workers who are not members of that labor 

union. This is a fundamental violation of the worker’s freedom not to organize and the 

worker’s right to livelihood. Dismissing workers because they did not join, or because 

    they withdrew from, a particular labor union, and thereby fundamentally depriving 

them of the status of workers, runs directly counter to the rationale of Article 33 Section 1 of 

the Constitution, which seeks to guarantee workers’ right to livelihood and their elevation of 

status. It is also in violation of the ideals of a free democratic society as expressed in the 

principles of co-existence and co-prosperity, and the protection of minorities. 

    In conclusion, the Compulsory Organization Provision unlawfully infringes upon the 
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workers’ freedom not to organize. 

 ● CCK decided that the provisions of the Registered Security Guard Act, which prohibit 

registered security guards from engaging in labor campaigns, do not conform to the 

Constitution.16 

    [Background of the Case] 

    The complainants, who were registered security guards, filed a constitutional 

complaint, claiming that Article 5 Section 4 of the Registered Security Guard Act, which 

prohibits labor campaigns (hereinafter referred to as “Labor Campaign Prohibition 

Provision”) by applying Article 66 Section 1 of the State Public Officials Act mutatis 

mutandis, infringed on their fundamental rights. 

    The Constitutional Court had previously declared constitutional Article 11 of the 

Registered Security Guard Act, which provides that any person who participates in labor 

campaigns in violation of Article 66 Section 1 of the State Public Officials Act shall be 

subject to criminal punishment (2004Hun-Ba9, July 31, 2008) 

    [Summary of Decision] 

    The Court decided that the Labor Campaign Prohibition Provision infringed on the 

three basic labor rights, for the following reasons. 

    As a rule, registered security guards must be guaranteed the three basic labor rights 

pursuant to Article 33 Section 1 of the Constitution, because they are not public officials 

                                            
16 2015Hun-Ma653, September 28, 2017. 
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who bear responsibility for the people and whose status and political neutrality are 

guaranteed pursuant to Acts, but merely workers under a labor contract with the employing 

party. Although the public nature of the duties of registered security guards may form the 

basis for limiting the three basic labor rights, registered security guards, unlike the police, 

only perform the duties of police officers to the necessary extent for the purpose of guarding 

a limited area. Further, the guarantee of the status of registered security guards is weak 

compared to public officials, as it is natural they resign when the employing party annuls 

their assignment or cut staff. Therefore, the three basic labor rights of registered security 

guards, who are general workers, should not entirely be restricted on the grounds of the 

public nature of their duties.  

    Meanwhile, it is highly necessary to guarantee the three basic labor rights to registered 

security guards who work at places other than government agencies or local governments, 

because their working conditions are poorer than registered security guards who work at 

such places, not to mention public officials. Unlike registered security guards who work at 

government agencies or local governments, their salaries and various allowances are 

prescribed and announced by the Commissioner General of the Korea National Police 

Agency, and the relevant working conditions are prescribed pursuant to the rules of 

employment or labor contracts of individual workplaces. Therefore, in order for registered 

security guards who work at places other than government agencies or local governments to 

determine their working conditions on an equal level as their employers, they must not be 
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flatly denied the three basic labor rights. 

    Due to concerns that a declaration of simple unconstitutionality for the above reasons 

will create disorder, by allowing registered security guards that should be subject to a 

restriction of the three basic labor rights to exercise them in their entirety, the Constitutional 

Court ruled that the Labor Campaign Prohibition Provision does not conform to the 

Constitution and ordered its temporary application. 

 ● CCK ruled that Article 2 of the Act on the Establishment, Operation, Etc. of Teachers’ 

Unions (the “Teachers’ Union Act”), which defines the subject to whom the Teachers’ Union 

Act applies as teachers referred to in Article 19 (1) of the Elementary and Secondary 

Education Act, thereby denying the university faculty who are regulated by the Higher 

Education Act the right to organize, infringes upon their right to organize and, therefore, 

does not conform to the Constitution.17 

    [Background of the Case] 

    The movant is a national-level union with teachers of schools under the Higher 

Education Act as its members. The movant sent an application to establish a labor union to 

the Ministry of Employment and Labor on April 20, 2015, but the application was not 

granted on April 23, 2015, on the ground that Article 5 of the Trade Union and Labor 

Relations Adjustment Act (the “Labor Union Act”) and Article 2 of the Teachers’ Union Act 

limit the scope of joining the teachers’ union to the teachers under the Article 19 (1) of the 

                                            
17 2015Hun-Ka38, August 30, 2018. 
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Elementary and Secondary Education Act and, therefore, disallow creating such a union of 

teachers under the Higher Education Act.  

    The movant filed an administrative lawsuit against the Ministry of Employment and 

Labor to revoke the disposition above, and raised a motion to request a constitutional review 

on Article 5 of the Labor Union Act and Article 2 of the Teachers’ Union Act during the 

lawsuit. Accordingly, the requesting court referred the case to the Court on December 30, 

2015.  

    [Summary of Decision] 

    1. Whether the infringement upon the right to organize has violated the Constitution 

should be examined in two categories: university faculty members who are educational 

public officials and faculty members who are not.  

    First, the right to organize that the Instant Provision prevents the university faculty 

members who are not educational public officials from enjoying is an essential and 

fundamental right among the three labor rights guaranteed by the Constitution. The 

legislative purpose of the Instant Provision to recognize the union of elementary and 

secondary school teachers in service to help them secure independence and autonomy is 

deemed legitimate. However, it is hard to recognize the legitimacy of its legislative purpose 

or the appropriateness of means, considering the fact that it limits the qualification to 

establish or join a union to elementary and secondary school teachers and, thus, entirely 

denies the university staffs who are not educational public officials the right to organize, 



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

373International Short Course on The Constitution 2019

Korea

31

The International Short Course 2019
Bali, November 6th – 7th, 2019

30 

 

which is one of the basic labor rights. Even if it is recognized that the job of university staffs 

has a distinctive nature different from that of ordinary workers and elementary and 

secondary school teachers, it is also possible to grant the university staffs the right to 

organize while, for example, placing the rights that their union is entitled to exercise under a 

strong restriction compared with other unions. Therefore, outright denial of the right to 

organize cannot be considered as a restriction that is limited to the minimum extent 

necessary. Moreover, the university staffs are subjected under great disadvantages if they 

have to make only individual efforts to improve their working condition without being able 

to resort to the right to organize, under the circumstances where there has been multi-

layered changes in the college community lately and increasing demands for a better social 

and economic status of university staffs. Thus, the Instant Provision violates the principle 

against excessive restriction.  

    For the university staffs who are educational public officials, taking into account of 

both the characteristics of educational public officials’ work and the essence of the Article 

33 Section 1 and 2 of the Constitution, denying them the three labor rights entirely is 

unjustifiable and excessive beyond the scope of the legislative formation power and, 

therefore, violates the Constitution.  

    2. Although the Instant Provision infringes upon the right of the university staffs to 

organize and violates the Constitution, declaring it unconstitutional and instantly void would 

remove the ground for the teachers under Article 19 (1) of the Elementary and Secondary 
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Education Act to establish teachers’ unions, and therefore create a legal vacuum which 

makes it difficult to serve the legislative purpose of contributing to the independence and 

autonomy of the teachers’ unions. Furthermore, as for the removal of unconstitutionality of 

the Instant Provision, it is at the discretion of the legislature within the purpose of the 

Court’s decision to consider the nature of the university staffs and reasonably define the 

scope of their right to organize for the removal of unconstitutionality of the Instant 

Provision, before ridding the Instant Provision of the unconstitutionality. Thus, the Instant 

Provision shall remain effective and applicable until an amendment is made.  

    Summary of Dissenting Opinion of Two Justices  

    As the denied right of the university faculty members to organize is attributed to the 

discrimination resulting from the Instant Provision, which limits the teacher under the 

Teachers’ Union Act to the teacher referred to in the Elementary and Secondary Education 

Act, the issue of this case is whether the Instant Provision violates the principle of equality. 

However, not only are the university faculty members guaranteed by the Constitution and 

the laws their job security and their working conditions such as wages, but they are also 

granted independence and autonomy as distinguished from the elementary and secondary 

school teachers, through institutional assurance for their academic freedom, and are 

involved in the decision making process for overall educational management as principal 

members of the college autonomy. They can also join a political party and participate in an 

election campaign, unlike the elementary and secondary school teachers. This suggests that 
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they can widely engage themselves in building social policies and systems through political 

activities and researches for various government committees and institutes and find ways to 

promote their social and economic status in the name of an expert group or professors’ 

association that is different from a union. Therefore, based on the reasons aforementioned, 

the Instant Provision does not violate the principle of equality. 

 

  (3) Rights Social Security (Art 9) 

   Article 9 

   The States Parties to the present Covenant recognize the right of everyone to social security, 

including social insurance. 

 

    Constitution stipulated “All citizens shall be entitled to a life worthy of human beings” 

(Art 34(1)), and “The State shall have the duty to endeavor to promote social security and 

welfare” (Art 34(2)). 

    CCK ruled that 『Right to social security is not constitutional rights or social basic 

rights which are given directly to individuals from Article 34(1) and(2) of the constitution. It 

is a legal right that is formed only when legislator exercises legislative discretion and the 

specific requirements such as the beneficiary requirements, the scope of beneficiaries, and 
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the amount of benefits』.18 

 ● CCK ruled that in applying the Employment Insurance Act on unemployment benefits, 

Employment Insurance Act Article 10(1) which excludes those newly employed after the 

age of 65 from receiving insurance benefits does not infringe the equal rights of persons 

employed after the age of 65.19 

    [Summary of Decision] 

    It cannot be concluded that it is particularly unreasonable to evaluate whether he or she 

has an intention to work and competences by his or her ages. Our social security system 

considers that after the age of 65 the social risk of loss of income is common, and therefore 

it is designed to stabilize retirement life through social security benefits such as old-age 

pension and basic pension rather than support or guarantee for employment. Considering the 

purpose of payment of unemployment benefits, the ratio of the age of the economically 

active population, and the financial status of insurance, there are reasonable reasons for not 

applying the benefits to those employed after age 65. Therefore, the above provisions shall 

not prejudice the equal rights of claimants who have been hired after employment at age the 

of 65 or older. 

 ● CCK held that Articles 75 and 79 of the National Pension Act (hereinafter referred to as 

the “Coercive Collection Provisions”), which prescribed the coercive collection of 

                                            
18 2002Hun-Ba51, July 24, 2003. 
19 2017Hun-Ma238, June 28, 2018. 
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contributions on the premise of compulsory subscription to the National Pension Service, do 

not violate the Constitution.20 

    [Background of the Case] 

    The complainants were insured by the National Pension Plan through their workplaces 

or local programs and were notified by the National Pension Corporation to pay their 

contributions by May 10, 1999. Thereupon, they filed this constitutional complaint, 

claiming that the Coercive Collection Provisions infringed upon their fundamental rights. 

    [Summary of Decision] 

    CCK decided that the Coercive Collection Provisions do not violate the Constitution. 

    The National Pension Service is designed to give monetary benefits to its members 

based on the payment made by the members during their subscription period. The pension 

premium is not a form of taxation which can be defined as a coercive collection of money 

by the government without entailing any specific payment in return. However, one of the 

basic principles adopted by the National Pension Service, which is a form of social 

insurance, is to achieve the income redistribution effect. The relationship between 

contributions and benefits is to be decided by the legislature with due consideration to social 

efficiency and equity for the individual, and does not necessarily have to assume a 

proportional relationship. 

    It is true that the ratio between benefits and total pension premiums paid during the 

                                            
20 99Hun-Ma365, February 22, 2001. 
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subscription period of an individual in the highest-income bracket is much smaller than 

those given to an individual in the lowest-income bracket (those in the highestincome group 

pay 16.4 times more contributions than those in the lowest-income group, whereas they 

receive only 3.2 times more benefits than those received by the lowestincome group). Yet, 

individuals in the highest-income bracket still receive more benefits than the total pension 

premiums they paid during their subscription period (paymentto-benefit ratio exceeds 1.31). 

This means that individuals in high-income groups do not suffer a loss, and it is difficult to 

say that their property rights have been infringed upon just because the ratio between their 

benefits and contributions differ from that of lowincome groups. 

    As a social insurance program which devises relief for individuals faced with old age, 

incurable diseases, or death by distributing the financial burden on a mass scale through the 

national insurance system, the National Pension Act has not only gradually expanded the 

scope of compulsory subscription to the program, but in calculating the contributions, 

regards the monthly income of 3.6 million won as the maximum earnings by an insured 

person, imposing contributions only up to this amount. As per the social insurance principle 

that aims to include all citizens, the National Pension Service dissipates the social burden of 

individual citizens throughout all members of the society, and thereby provides a social 

safety net that guarantees old-age income, which is far greater an interest than the private 

interest of the right to choose how to use one’s personal savings. 

    In sum, the National Pension Service, which is based on compulsory subscription and 
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coercive collection, does not violate the Constitution. 

    The economic order adopted by the Constitution can be classified as a free-market 

economy that also takes on the characteristics of a social market economy, for the purpose 

of achieving substantive freedom and equality. The National Pension Service is a coercive 

savings program designed to provide social security at old age by raising funds through a 

social insurance program, facilitating the redistribution of income between high-income 

groups and low-income groups, working people and retirees, and current and future 

generations based on social solidarity drawing from the principle of mutual aid, and is in 

accordance with the principles of a social market economy. 

 ● CCK held as constitutional the provision of the National Health Insurance Act 

designating all medical institutions as “health care institutions” required to provide medical 

insurance benefits stipulated by the Act.21 

    [Background of the Case] 

    According to the provisions of the National Health Insurance Act, all medical 

institutions are designated by law as “health care institutions” required to provide medical 

insurance benefits, classified as social insurance (hereinafter referred to as the “Compulsory 

Designation Provision”). The complainants, who were medical doctors, filed a constitutional 

complaint claiming that the Compulsory Designation Provision violated their freedom of 

occupation. 

                                            
21 99Hun-Ba76 et al., October 31, 2002. 
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    [Summary of Decision] 

    CCK upheld the Compulsory Designation Provision, for the following reasons. 

    The legislative objective of the “compulsory designation of health care institutions’ is 

to secure enough medical institutions necessary to provide health care benefits, thereby 

guaranteeing the rights of all citizens to receive medical insurance benefits.  

    Medical professionals provide medical services, and the right to life and health of all 

citizens, who are the medical consumers, depend on medical services provided by medical 

institutions. Therefore, as medical services serve a very important social function, judgment 

on the compulsory designation of medical institutions must respect the policy-making 

power of the legislature. 

    The legislators adopted the compulsory designation system based on the recognition 

that medical insurance is a constitutional duty bestowed to achieve human dignity and 

guarantee a humane livelihood and is a task that cannot wait until the conditions are ripe. It 

also takes into account the reality that only approximately 10% of all medical institutions 

are public, and thus the compulsory inclusion of private medical institutions in the national 

health insurance system is inevitable for the system to function properly.  

    Moreover, the State previously experienced a failure when it temporarily adopted the 

contractual designation system in 1977: a large vacuum occurred in medical services in 

particular regions and particular areas of specialization, as many doctors opposed the 

predetermined fee system, and refused the designation of their hospitals as health care 
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institutions. In light of these facts, it is difficult to conclude that the legislators’ decision to 

adopt the compulsory designation system is problematic. 

    The State could retain the compulsory designation system while making exceptions for 

a certain percentage of medical specialists. However, it is highly probable that with such 

exceptions, medical institutions unable to survive free competition would desire to be 

included in the medical insurance system, while medical institutions or medical specialists 

that hold a competitive advantage and thus can provide better medical services would wish 

to be excluded from being designated as health care institutions. In such case, most citizens 

would prefer to receive “ordinary” medical services that would be expensive, and the 

middle class and above would wish to withdraw from the national health insurance system, 

threatening the very existence of the medical insurance system. Thus, failing to make an 

exception for the compulsory designation system cannot be deemed as significantly 

disrupting the complainants’ performance of their occupation.  

    Justices Dae-Hyun Han and Seong Kwon dissented, for the following reasons. The 

compulsory designation of health care institutions goes against the constitutional spirit 

based on respect for freedom and creative initiative as well as cultural development. Most 

uniform control systems are inherently inefficient, and the long-term effectiveness of the 

system is questionable. Such doubt leads to the conclusion that the compulsory designation 

system fails to meet the appropriateness of means requirement necessary for legislation 

restricting fundamental rights. Thus, the compulsory designation system infringes on the 



AACC SPC 1st EDITION OF COMPILATION PROJECTS A COMPILATION OF INTERNATIONAL SHORT COURSE

382 International Short Course on The Constitution 2019

Korea

40

The International Short Course 2019
Bali, November 6th – 7th, 2019

39 

 

freedom of occupation of medical doctors in violation of the rule against excessive 

restriction. 

 

  (4) Protection of Women, Children and Family (Art 10) 

    1) Protection of Women (Art 10.2) 

   Article 10 

   The States Parties to the present Covenant recognize that: 

2. Special protection should be accorded to mothers during a reasonable period before and after 

childbirth. During such period working mothers should be accorded paid leave or leave with 

adequate social security benefits. 

 

    ICESCR has a provision stipulated “The States Parties to the present Covenant 

undertake to ensure the equal right of men and women to the enjoyment of all economic, 

social and cultural rights set forth in the present Covenant” (Art 3). 

    Constitution provided “Special protection shall be accorded to working women, and 

they shall not be subject to unjust discrimination in terms of employment, wages and 

working conditions” (Art 32(4)), “The State shall endeavor to promote the welfare and 

rights of women” (Art 34(3)). 

 ● CCK held that the system of granting extra points for men who fulfilled their military 

duties in exams for recruiting public officials was unconstitutional for violating the 
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fundamental rights of women, the disabled, and others who have not been discharged from 

the military.22 

    [Background of the Case] 

    The complainants were women, and men with disabilities, who were preparing for the 

employment exams for Class 7 or 9 state public officials. They filed a constitutional 

complaint claiming that their fundamental rights had been violated by Sections 1 and 3 of 

Article 8 of the Support for Discharged Soldiers Act (hereinafter referred to as the 

“Discharged Soldiers Act”) and Article 9 of the Enforcement Decree thereof, which 

mandated that the scores of discharged soldiers in public official employment exams be 

given an extra five percent or three percent of the full score, per each subject. 

    The extra point system for discharged soldiers had been in use for nearly forty years 

since 1961, for the purpose of facilitating the early transition of discharged soldiers into 

civilian society. According to this system, discharged soldiers, in other words those who 

were discharged after active service or who were dismissed after completing full-time 

reserve service (those who have fulfilled their military duties through supplementary service 

or second citizen service are not defined as discharged soldiers), uniformly receive extra 

points on employment exams for public officials of Class 6 or lower. Those who served for 

two or more years get five percent of the full score added to their actual scores per subject, 

and those who served less than two years receive three percent of the total score as the extra 

                                            
22 98Hun-Ma363, December 23, 1999. 
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points. 

    [Summary of Decision] 

    CCK found the extra point system for discharged soldiers unconstitutional for violating 

the right to equality and right to serve in public office of women and men who are not 

discharged soldiers, for the following reasons. 

    As long as Article 39 Section 1 of the Constitution imposes a duty of national defense 

on all citizens, serving in the military pursuant to the Military Service Act is the mere 

discharge of that duty. Therefore, one cannot ask for individual compensation for his 

discharge of such duty. The ban against unfavorable treatment on account of military 

service, prescribed in Article 39 Section 2 of the Constitution, does not impose a duty on the 

State to make compensation or grant special privileges to those who have fulfilled their 

military duties. Rather, the provision only prohibits disadvantageous treatment on account 

of having discharged one’s military duties. The extra point system for discharged soldiers, 

on the other hand, goes beyond the purpose of Article 39 Section 2 of the Constitution, and 

implements a system of affirmative compensation for veterans. 

    The system is not grounded on that part of the Constitution. Meanwhile, discharged 

soldiers do not fall under the category of “those who have given distinguished service to the 

State, wounded veterans and policemen, and members of the bereaved families of military 

servicemen and policemen killed in action,” entitled under Article 32 Section 6 to certain 

preferential treatments. Thus, this constitutional provision cannot serve as a basis for the 
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extra point system, and no other constitutional grounds can be found.  

    Of all female citizens, only an extremely small portion may qualify as discharged 

soldiers eligible for the extra point system, whereas the great majority of males will qualify 

since most of them are discharged soldiers. This means that in practice, the system amounts 

to discrimination on the basis of gender. Moreover, whether or not a person serves in active 

duty is determined independent of the individual’s will or desire, on the basis of a 

combination of factors such as the disposition of the physical checkup, educational 

background, and the level of demand for military personnel at the time. 

    Thus, the extra point system also discriminates between healthy males who are able 

serve active duty or full-time reserve duty, and those who are not, i.e., those exempt from 

service or those who have fulfilled supplementary service. 

    Notwithstanding, the extra point system for discharged soldiers treats men and women 

differently in the areas of “work” or “employment”, for which Article 32 Section 4 of the 

Constitution especially requires gender equality, and also imposes severe restrictions on the 

exercise of the fundamental right to service in public office, which is guaranteed by Article 

25 of the Constitution. Therefore, a strict standard of review should be applied to this case. 

    The extra points system serves as an obstacle to numerous women wishing to serve in 

public office. The employment exams for public servants are highly competitive such that 

the average cut-off point is much higher than eighty out of a hundred, and less than a 

fraction of a point is enough to decide pass and fail. In this regard, giving additional points 
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in the range of three to five percent of the full score of each subject has the actual effect of 

almost completely excluding persons who are not eligible for the extra points from 

recruitment for public officials of Class 6 or lower. The system thus fails to abide by the 

requirement of proportionality in differential treatment, infringing the complainants’ right to 

equality. 

Furthermore, Article 25 of the Constitution equally guarantees the right of all citizens to 

hold public office in accordance with their abilities and aptitudes. The legislative purpose of 

supporting discharged soldiers cannot qualify as a justifiable reason for imposing a 

restriction on the meritocratic system of recruitment. Regardless, the extra point system for 

discharged soldiers uses the unfair standards of gender and the “possession of a body strong 

enough to serve active duty in the military”, instead of merits, as criteria for restricting the 

right to hold public office of women and persons with disabilities. Therefore, it infringes on 

the complainants’ right to hold public office. 

  

    2) Protection of Children (Art 10.3) 
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   Article 10 

   The States Parties to the present Covenant recognize that: 

3. Special measures of protection and assistance should be taken on behalf of all children and 

young persons without any discrimination for reasons of parentage or other conditions. 

Children and young persons should be protected from economic and social exploitation. 

Their employment in work harmful to their morals or health or dangerous to life or likely to 

hamper their normal development should be punishable by law. States should also set age 

limits below which the paid employment of child labour should be prohibited and punishable 

by law. 

 

    Constitution has provisions stipulated “Citizens who are incapable of earning a 

livelihood due to a physical disability, disease, old age or other reasons shall be protected by 

the State under the conditions as prescribed by Act” (Art 34(4)), “Special protection shall be 

accorded to working children” (Art 32(5)). In the light of this CCK stated 『Therefore, the 

State should develop and implement policies for the healthy growth of children and 

youth』.23 

    The work of children is mainly protected under the Labor Standards Act. It sees there 

are no cases that CCK has made unconstitutional judgments ib the work of children. 

 

                                            
23 2003Hun-Ka1 et al., May 27, 2004. 
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    3) Protection of Family (Art 10.1) 

   Article 10 

   The States Parties to the present Covenant recognize that: 

1. The widest possible protection and assistance should be accorded to the family, which is the 

natural and fundamental group unit of society, particularly for its establishment and while it 

is responsible for the care and education of dependent children. Marriage must be entered 

into with the free consent of the intending spouses. 

 

    Constitution provided “Marriage and family life shall be entered into and sustained on 

the basis of individual dignity and equality of the sexes, and the State shall do everything in 

its power to achieve that goal” (Art 36(1)). 

    CCK ruled that 『Article 36(1) guarantees freedom to marry and lead family life on 

one's own initiative as one of the basic rights of citizens, and protects the institution of 

marriage and family. Article 36(1) contains fundamental rule that affects all areas of public 

and private laws a constitutional principle or a regarding marriage and family: On the one 

hand, the provision affirmatively imposes on the State the duty to support marriage and 

family through appropriate means as well as protecting marriage and family from intrusion 

by a third party; On the other hand, it levies on the State a duty not to discriminate against 

the institution of marriage and family through restrictive regulations causing 
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disadvantages』.24 

 ● CCK ruled that the relevant provisions of the Civil Act constituting the backbone of the 

family headship (“hoju”) system, under which a household, a concept of a collective, is 

formed around the family head at its core and passes down only through direct male 

descendants serving as successive family heads, do not conform to the Constitution.25 

    [Background of the Case] 

    Some petitioners were people who had married but divorced and established new 

families. Despite the fact that they held custody of and raised their children, to whom they 

gave birth with their respective ex-husbands, the children were registered under the 

households in which the ex-husbands were the family heads. These petitioners reported to 

the family registration office to register their children under their own households, but the 

family registration office refused. 

    The other petitioners were people married and registered under the same households as 

their husbands or wives, in which the husband was the family head. These petitioners filed 

for a change of family head, to register their families as households without family heads. 

However, the family registration office rejected the filing.  

    Both parties of petitioners appealed the disposition of the family registration office. 

While the suit was pending, the petitioners requested constitutional review asserting that the 

                                            
24 2001Hun-Ba82, August 29, 2002. 
25 2001Hun-Ka9 et al., February 3, 2005. 
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provisions of the Civil Act regarding the family headship system are unconstitutional, and 

the presiding court accepted the request and requested constitutional review of this case. 

    [Summary of Decision] 

    CCK issued a decision of nonconformity to the Constitution regarding the family 

headship provisions, for the following reasons. 

    The Constitution is the supreme norm of the State. Therefore, even though the family 

system is distinctively an outcome of history and society, it cannot deviate from the superior 

force of the Constitution. In other words, if a law regulating the family system impairs the 

realization of the constitutional ideal, and only strengthens the gap between a constitutional 

norm and reality, such law should be amended. 

    Our Constitution expressed its constitutional resolution to no longer tolerate the 

patriarchal and feudal order of marriage handed down from the past, by declaring the 

equality of men and women in marriage as the basis of the constitutional marital order. In 

the current Constitution, gender equality and individual dignity are firmly seated as the 

supreme values in marriage and the family system. 

    We understand that a certain limit - that the tradition and cultural heritage of the family 

system should at least not be contrary to the constitutional ideals of individual dignity and 

sexual equality - exists. Therefore, if a certain family system from the past is contrary to the 

individual dignity and gender equality required by Article 36 Section 1 of the Constitution, 

it cannot be justified on the basis of Article 9. 
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    The family headship system, which forms the basis of Article 778 (“A person who has 

succeeded to the family lineage or has set up a branch family, or who has established a new 

family or has restored a family for any other reason, shall become the head of a family”), the 

latter part of the main text of Article 781 Section 1 (“entered into his or her father’s family 

register”), and the main text of Article 826 Section 3 (“The wife shall have her name entered 

in her husband’s family register”) of the Civil Act, is a system whereby “a household, a 

concept of a collective, is formed around the family head at its core and passes down only 

through direct male descendants serving as successive family heads”. In other words, the 

family head system is a statutory device that forms families with male lineage at the center 

and perpetuates this to successive generations. It is not a system that simply identifies the 

representative of a family as a family head (“hoju”) and compiles the family register 

accordingly. 

    The family headship system constitutes discrimination based on stereotypes concerning 

sexual roles. This system, without justifiable grounds, discriminates men and women in 

determining the succession order to the family head, forming marital relations, and forming 

relations with children. Due to this system, many families are suffering inconvenience and 

pain, being unable to form a legal family relationship aligned with reality and the family’s 

welfare. Traditional ideology or public morals such as ancestor worship, respect for the aged 

and obedience to parents, and harmony in family can be passed down and developed 

through cultural and ethical aspects, but cannot justify the blatant sexual discrimination of 
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the family headship system. 

    Today, relationships inside a family are no longer authoritarian, with the family divided 

into a family head and those who obey the head. Rather, families consist of democratic 

relationships where all family members are equally respected as individuals with dignity, 

regardless of sex. Families now take on diverse forms, including families with single 

mothers, and remarried couples living with children from previous marriages, among others. 

Also, due to the growing economic power of women as well as the number of divorces, 

more and more women are serving as the breadwinner of the family. The foundation of the 

existence of the family headship system has collapsed along with social development, as 

seen above, and thus can no longer be maintained as a family system. If the provisions of 

the Civil Act that form the framework of the family headship system are found to be 

unconstitutional, the system cannot be retained. As a result, a vacuum will occur in public 

records used for notifying and verifying relations among people. Therefore, we pronounce a 

decision of nonconformity to the Constitution in order to temporarily enforce the 

aforementioned provisions until the Family Register Act is amended with a new family 

register system. 

    Justices Young-Il Kim and Seong Kwon dissented, stating that family law, regulating 

marriage and family relations, can have strong traditional, conservative, and ethical features. 

Therefore, in interpreting the constitutional provision on marriage and family relations, the 

nature of the family law as a tradition should be considered. In particular, in the realm of 
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family law, we should not carelessly judge our traditional culture with a mechanistic rule of 

equality, consequently rejecting and dismantling the traditional family culture. The family 

headship system currently in force is designed to actualize the constitution of family and 

succession of the family system based on the principle of paternal lineage. The system is 

based on the long-established tradition and reality of the Korean society, and cannot be seen 

as substantial discrimination against women. Even if the family headship system in some 

aspect forms status relations one-sidedly, this was inevitable in the process of enacting the 

family system. Moreover, there are measures that alleviate such aspect, such as the 

voluntary branching of a family or the waiver of the right to succeed the family head. 

Therefore, it is also difficult to say that the family headship system does not respect 

individual dignity. 

    While Justice Young-Il Kim was of the dissenting opinion above, he provided the 

concurring opinion that regarding the latter part of the main text of Article 781 Section 1 of 

the Civil Act, while the principle itself did not violate the Constitution, the exceptions to the 

principle were too narrowly limited, constituting substantial discrimination against the 

mother. Thus, it violated an individual’s dignity and the principle of equality.  

    Justice Hyo-Jong Kim partially dissented, as follows. The Civil Act prescribes a 

household system in order to contribute to forming and maintaining the family system, as 

prescribed in Article 36 Section 1 of the Constitution. The reason for having a family head is 

based on our traditional culture. Therefore, Article 778 of the Civil Act cannot be said to 
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violate the Constitution, including Article 36 Section 1, for acknowledging the concept of a 

household and introducing the idea of a family head into such concept. The element of 

gender discrimination of the family headship system can be ameliorated by voiding 

individual articles such as Article 984 or through legislative amendment. 

    Therefore, such unconstitutional element cannot be said to be a problem essentially 

innate in Article 778, which is the basic provision constituting the household system. 

Therefore, Article 778 of the Civil Act does not violate the Constitution. 

 ● CCK delivered a decision of nonconformity to the Constitution while allowing 

temporary application until revision for the Civil Act provision requiring one to succeed his 

or her father’s surname and origin of surname, on the ground that it infringed on individual 

dignity and sexual equality.26 

    [Background of the Case] 

    The petitioners’ father had passed away, and thereafter their mother remarried. The 

husband in the remarriage adopted the petitioners and, wishing to give them his family 

name, filed an application for change in the family registration system at the Seoul District 

Court. The petitioners then applied for constitutional review of the main text of Article 781 

Section 1 of the Civil Act, and the presiding court referred for constitutional review the 

phrase “a child shall succeed his or her father’s surname and origin of surname” in the main 

text of Article 781 Section 1 (hereinafter referred to as the “Paternal Surname Provision”). 

                                            
26 2003Hun-Ka5 et al., December 22, 2005. 
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    [Summary of Decision] 

    The Court issued a decision of nonconformity to the Constitution for the Paternal 

Surname Provision and ordered its temporary application, for the following reasons. 

    Requiring one to succeed his or her father’s surname in principle does not exceed the 

scope of legislative formation. However, when the child was born after the father’s death or 

the parents' divorce and is therefore expected to be raised solely by the mother, or when the 

mother alone is rearing a child born of extramarital origins, such unilateral requirement to 

succeed the father’s surname and prohibit the use of the mother’s name violates individual 

dignity and gender equality. 

    In adoption, remarriage, and other changes in or the new creation of family relations, 

depending on specific circumstances, changing one’s surname to that of his or her adopting 

father or stepfather becomes closely related to his or her personality interests. Forcing one 

to use only his or her original father’s surname and not allowing it to be changed infringes 

on the individual’s right to personality.  

    The unconstitutionality of the Paternal Surname Provision does not lie in the fact that it 

selects the father’s surname in the first place, but that it does not allow exceptions. 

Therefore, since this provision has already been amended and is set to be enforced, the 

Court issues a decision of nonconformity to the Constitution and the temporary application 

of the provision until the new law takes effect. 

    Justices In-Joon Song and Hyo-Sook Jeon provided the following concurring opinion. 
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The Paternal Surname Provision requires all individuals to succeed their fathers' surnames 

and does not allow the use of their mothers' surnames, and thereby treats men and women 

discriminately. The Paternal Surname Provision completely disregards the specific 

circumstances or wishes of individuals and families and unilaterally imposes the State’s 

requirement to use one’s father’s surname; thus, the provision violates individual dignity 

and gender equality in marriage and family life guaranteed by Article 36 Section 1 of the 

Constitution. 

    Justice Seong Kwon dissented, for the following reasons. Paternal surnames are used 

because, while one’s blood relation to the mother can be visually ascertained through the 

facts of delivery and breast-feeding, his or her blood relation to the father is uncertain by 

comparison. Paternal surnames confirm the father’s blood relation to the outside world, and 

thereby strengthen the unity and solidarity between father and child and protect the 

sustenance and integrity of the family. Surnames merely form a sign system, and do not 

affect women’s substantive legal status or relations. One may suffer inconvenience from the 

use of paternal surnames in cases of remarriage or adoption, but such inconvenience is 

caused by society’s prejudice and bigotry, not by the rule requiring use of the paternal 

surname. Thus, it is too early to deny the constitutionality of the paternal surname rule. 

 

  (5) Right of adequate standard of living (Art 11) 
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   Article 11 

1. The States Parties to the present Covenant recognize the right of everyone to an adequate 

standard of living for himself and his family, including adequate food, clothing and housing, 

and to the continuous improvement of living conditions. The States Parties will take 

appropriate steps to ensure the realization of this right, recognizing to this effect the essential 

importance of international co-operation based on free consent. 

2. The States Parties to the present Covenant, recognizing the fundamental right of everyone to 

be free from hunger, shall take, individually and through international co-operation, the 

measures, including specific programmes, which are needed: 

(a) To improve methods of production, conservation and distribution of food by making full use 

of technical and scientific knowledge, by disseminating knowledge of the principles of 

nutrition and by developing or reforming agrarian systems in such a way as to achieve the 

most efficient development and utilization of natural resources; 

(b) Taking into account the problems of both food-importing and food-exporting countries, to 

ensure an equitable distribution of world food supplies in relation to need. 

 

    Constitution has a provision stated “The State shall endeavor to ensure comfortable 

housing for all citizens through housing development policies and the like” (Art 35(3)). 

    In Korea, various policies in relation to the right to food, water and housing are mainly 

implemented by the government. It seems there has been no involvement made by the CCK 

on these matters. 
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  (6) Right to enjoyment of physical and mental health (Art 12) 

   Article 12 

1. The States Parties to the present Covenant recognize the right of everyone to the enjoyment of 

the highest attainable standard of physical and mental health. 

2. The steps to be taken by the States Parties to the present Covenant to achieve the full 

realization of this right shall include those necessary for: 

(a) The provision for the reduction of the stillbirth-rate and of infant mortality and for the 

healthy development of the child; 

(b) The improvement of all aspects of environmental and industrial hygiene; 

(c) The prevention, treatment and control of epidemic, endemic, occupational and other diseases; 

(d) The creation of conditions which would assure to all medical service and medical attention in 

the event of sickness. 

 

    Constitution provided “All citizens shall have the right to a healthy and pleasant 

environment. The State and all citizens shall endeavor to protect the environment” (Art 

35(1)), “The health of all citizens shall be protected by the State” (Art 36(3)). 

 ● CCK held that the National Health Promotion Act Enforcement Rule mandating the 

owner of the facilities used by the public to designate a no-smoking zone is constitutional.27 

                                            
27 2003Hun-Ma457, August 26, 2004. 
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    [Background of the Case] 

    The National Health Promotion Act provides that the owner, the occupier or the 

manager of certain facilities as determined by the order issued by the Ministry of Health and 

Welfare should either designate the entire facility as a no-smoking zone or partition and 

designate a distinct no-smoking zone and smoking zone. Pursuant thereto, the provision at 

issue in this case determines in detail the facilities where the owners thereof or certain other 

individuals should designate no-smoking zone therein to include schools, medical 

institutions, and facilities for public performance. The complainant filed the constitutional 

complaint in this case, claiming that this provision violated the human dignity and value, the 

right to pursue happiness, and the right to privacy.  

    [Summary of Decision] 

    CCK, in the unanimous opinion of all justices, has dismissed the constitutional 

complaint on its merits, holding that the provision at issue in this case is not in violation of 

the Constitution. The summary of the grounds for the Court's decision is stated in the 

following paragraphs.  

    1. The right to freely smoke cigarettes is recognized based upon the human dignity and 

the right to pursue happiness under Article  10 of the Constitution and the right to privacy 

under Article 17 of the Constitution. The provision at issue in this case restricts the right to 

smoke cigarettes by designating the facilities used by the public where smoking is not 

permitted.  
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    2. The right to avert cigarette smoking, which is the right of the non-smokers to not 

smoke and to be free from cigarette smoking, is also based upon Article 10 and Article 17 of 

the Constitution, as well as the right to smoke cigarettes. In addition, the right to avert 

cigarette smoking is also recognized based upon the constitutionally guaranteed right to 

health and right to life, in the sense that the health and life of the non-smokers who are 

exposed to indirect cigarette smoking is endangered.  

    There is no collision between the basic rights in the case where the smoker smokes 

cigarette in a way not affecting the non-smoker at all. However, the act of cigarette smoking 

in a space where the smoker and the non-smoker are together inevitably causes the collision 

of the basic rights of the smoker and the non-smoker.  

In such a case, as the right to avert cigarette smoking is based not only upon the right to 

privacy but also upon the right to life which is the premise of all basic rights and lies at the 

highest position, the right to avert cigarette smoking is the basic right of the higher position 

compared with the right to smoke cigarettes. Where there is a collision between the basic 

rights one of which is superior to the other in hierarchy, the basic right in inferior position 

may be restricted pursuant to the principle of priority of the basic right in superior position. 

Therefore, in conclusion, the right to smoke cigarette may be recognized to the extent that it 

does not violate the right to avert cigarette smoking.  

    3. Furthermore, cigarette smoking concerns the public welfare common to the entire 

citizenry beyond the private interest of the individuals, in that cigarette smoking harms the 
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health of the public including the smokers themselves and harms the environment by 

polluting the air. Therefore, pursuant to Section 2 of Article 37 of the Constitution that 

permits the restriction of the freedom and the right of the individuals for the sake of public 

welfare, cigarette smoking may be restricted by statute.  

    4. The provision at issue in this case has a legitimate purpose as it is for the protection 

of the health of the citizenry, and designating the no-smoking zone in places where the 

smokers and the non-smokers share their lives is an effective and appropriate means. The 

public interest of the health of the citizenry is greater than the private interest of the right to 

smoke cigarettes restricted thereby, and the provision at issue in this case specifically limits 

the scope of and the prerequisites for the facilities used by the public to be designated as the 

no-smoking zone. Therefore, the provision at issue in this case is not in violation of the 

principle of prohibition against excessive restriction.  

 ● CCK held that the provisions of the Enforcement Decree of the Nuclear Safety Act that 

stipulate the limit of radiation dose (hereinafter referred to as the “Radiation Dose Limit 

Provisions”) and the Public Notice on Standards and Specifications of Foods that stipulates 

the criteria for radiation of foods (hereinafter referred to as the “Public Notice on Radiation 

Criteria”) do not infringe on the complainants’ fundamental rights.28 

    [Background of the Case] 

    The complainants, who are Korean nationals or infants, filed this constitutional 

                                            
28 2012Hun-Ma89 et al., October 21, 2015. 
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complaint, alleging that their right to life, right to health, etc. were infringed on the grounds 

that the Radiation Dose Limit Provisions are too relaxed and food for infants was not 

subject to stronger criteria. 

    [Summary of Decision] 

    The Court ruled that the Radiation Dose Limit Provisions and the Public Notice on 

Radiation Criteria could not be regarded as infringing on the complainants’ fundamental 

rights in violation of the State’s duty to protect such rights, for the following reasons. 

    The question in this case was whether or not the State had fulfilled the duty to protect 

the lives and physical safety of people in relation to radiation exposure, and whether or not 

the State had taken the minimum protection measures was the criteria for examination. 

    Considering that the Radiation Dose Limit Provisions prescribe a dose limit equal to 

that recommended by the International Commission on Radiation Protection, and the State 

implements various measures to reduce citizens' exposure to radiation through quarantine of 

imported food and restrictions on imports of food produced in radiation hazard areas, it is 

difficult to say that the State did not take the minimum protection measures necessary to 

protect the people from radiation. 

    The Public Notice on Radiation Criteria stipulated that a person would not be exposed 

to radiation of 1 millisievert per year, if 10% of the food consumed in a year is assumed to 

be contaminated with the threshold amount of radioactive materials prescribed in the public 

notice. According to the annual food intake statistics of adults, even if 10% of the total food 
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consumed is contaminated with the threshold amount of radioactive iodine or radioactive 

cesium prescribed in the abovementioned public notice, the radiation dose resulting 

therefrom is estimated to be below the annual threshold. Considering that infants and young 

children continue to consume milk as their main nutrient source, if we calculate that 100% 

of the amount of milk consumed by infants (aged one year or less) and 100% of the amount 

of milk and 10% of other foods consumed by young children (aged one year to six years) 

are contaminated with radioactive iodine or radioactive cesium, the radiation dose resulting 

therefrom would still fall far short of the annual threshold. 

    If so, it is difficult to say that the criteria prescribed in the Public Notice on Radiation 

Criteria indicate that the minimum measures necessary to protect the lives and safety of the 

people have not been taken. 

  (7) Right to education et al.  

    1) Right to education (Art 13) 
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   Article 13 

1. The States Parties to the present Covenant recognize the right of everyone to education. They 

agree that education shall be directed to the full development of the human personality and 

the sense of its dignity, and shall strengthen the respect for human rights and fundamental 

freedoms. They further agree that education shall enable all persons to participate effectively 

in a free society, promote understanding, tolerance and friendship among all nations and all 

racial, ethnic or religious groups, and further the activities of the United Nations for the 

maintenance of peace. 

2. The States Parties to the present Covenant recognize that, with a view to achieving the full 

realization of this right: 

(a) Primary education shall be compulsory and available free to all; 

(b) Secondary education in its different forms, including technical and vocational secondary 

education, shall be made generally available and accessible to all by every appropriate 

means, and in particular by the progressive introduction of free education; 

(c) Higher education shall be made equally accessible to all, on the basis of capacity, by every 

appropriate means, and in particular by the progressive introduction of free education; 

(d) Fundamental education shall be encouraged or intensified as far as possible for those persons 

who have not received or completed the whole period of their primary education; 

(e) The development of a system of schools at all levels shall be actively pursued, an adequate 

fellowship system shall be established, and the material conditions of teaching staff shall be 

continuously improved. 
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3. The States Parties to the present Covenant undertake to have respect for the liberty of parents 

and, when applicable, legal guardians to choose for their children schools, other than those 

established by the public authorities, which conform to such minimum educational standards 

as may be laid down or approved by the State and to ensure the religious and moral 

education of their children in conformity with their own convictions. 

4. No part of this article shall be construed so as to interfere with the liberty of individuals and 

bodies to establish and direct educational institutions, subject always to the observance of 

the principles set forth in paragraph I of this article and to the requirement that the education 

given in such institutions shall conform to such minimum standards as may be laid down by 

the State. 

 

    Constitution have provisions stipulated “All citizens shall have an equal right to 

receive an education corresponding to their abilities” (Art 31(1)), “All citizens who have 

children to support shall be responsible at least for their elementary education and other 

education as provided by Act” (Art 31(2)), “Compulsory education shall be free of charge” 

(Art 31(3)), “Independence, professionalism and political impartiality of education and the 

autonomy of institutions of higher learning shall be guaranteed under the conditions as 

prescribed by Act” (Art 31(4)), “The State shall promote lifelong education” (Art 31(5)), 

“Fundamental matters pertaining to the educational system, including in-school and lifelong 

education, administration, finance, and the status of teachers shall be determined by Act” 
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(Art 31(6)). 

    CCK stated that 『Article 31(1) of the Constitution states “All people have rights to 

receive equal education according to their merits’, guaranteeing people’s right to education. 

Rights to education are a necessary precondition to attain human dignity and worth, pursue 

happiness (Article 10), and enjoy humane life (Article 34(1)), and a foundation for the 

meaningful exercises of other rights. Also, in a democratic state, the betterment of people’ 

faculties and aptitude is a foundation for the country's enrichment and progress. For this 

reason, the Constitution imposes education as one of the State's important duties』.29 

    CCK also said 『Obligations under Article 31(2) to (6), of which are to provide 

education, free of compulsory education, independence, professionalism and political 

neutrality of education, autonomy of the university, promotion of lifelong education, 

education system and its operation, educational finance and the status of teachers 

determined by Act etc., are prescribed for effective guarantee of the right to education』.30 

 ● CCK held unconstitutional the relevant provisions of the Act on the Establishment and 

Operation of Private Teaching Institutes, which imposed an overall ban on extracurricular 

lessons outside schools.31 

    [Background of the Case] 

                                            
29 98Hun-Ka16 et al., April 27, 2000. 
30 97Hun-Ma130, March 25, 1999. 
31 98Hun-Ka16 et al., April 27, 2000. 
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    Article 3 of the Act on the Establishment and Operation of Private Teaching Institutes 

(hereinafter referred to as the “Private Teaching Institute Act”) imposed a ban on 

extracurricular lessons as a rule, and in Article 22 Item 1 prescribed a punishment of 

imprisonment with labor for up to one year or a fine not exceeding three million won for 

any violators thereof (hereinafter referred to as the “Extracurricular Lesson Ban Provision”). 

    The petitioners were operators of educational websites indicted for offering 

extracurricular lessons to members who had joined the websites. While the petitioners were 

on trial, the ordinary court requested sua sponte a constitutionality review on the 

Extracurricular Lesson Ban Provision being applied to the accused. 

    [Summary of Decision] 

    CCK held that the Extracurricular Lesson Ban Provision under the Private Teaching 

Institute Act violates the Constitution, for the following reasons.  

    Parents’ right to their children’s education, while not explicitly enumerated in the 

Constitution, is an inviolable right of all persons, and a fundamental right derived from 

Article 36 Section 1 of the Constitution, which guarantees the right to marriage and family 

life; Article 10 of the Constitution, which guarantees the right to pursue happiness; and 

Article 37 Section 1, according to which the “freedoms and rights of citizens shall not be 

neglected on the grounds that they are not enumerated in the Constitution”. Parents have the 

right to set the overall plans for their children’s education and to freely arrange for their 
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education according to the parents’ outlook on life, society, and education. In principle, the 

parent’s educational rights have priority over those of other educational agents. Pursuant to 

Section 1 and Section 6 of Article 31 of the Constitution, the State has a duty to provide for 

the necessary facilities and institutions that will enable the education of all citizens 

according to their abilities, as well as to implement policies for ensuring that the socially 

and economically disadvantaged receive equal educational opportunities. The State is also 

granted the authority to regulate the overall school system and the responsibility for 

children’s education in school, playing an independent role in shaping the education of 

children in tandem with the rights of their parents. 

    However, while the State exercises extensive authority over school education, as a rule 

the parent’s right to educate their children holds precedence in the case of education 

conducted outside school. Therefore, in restricting privately conducted education such as 

extracurricular lessons, the principle of proportionality must be respected as a mandate of a 

government by the rule of law. 

    Extracurricular lessons belong to the domain of private education, which should be left 

up to the autonomy of society; in itself, such activities are not socially harmful but are 

actually guaranteed as fundamental rights and should be promoted by a cultural state. 

Notwithstanding, the Private Teaching Institute Act bans extracurricular lessons in principle, 

making exceptions only in certain cases, and in the name of convenience of regulation, 

includes a broad variety of actions that do not necessarily have to be banned. This infringes 
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upon the parents’ right to educate their children, students’ right to the free development of 

personality, and private tutors’ freedom of occupation. 

    Justices Dae-Hyun Han and Kyung-Sik Chung dissented, for the following reasons. 

The Extracurricular Lesson Ban Provision is unconstitutional as it excessively restricts the 

fundamental rights of citizens, and even lacks the proper form and method for limiting basic 

rights. Yet, in light of the current reality of our society, extracurricular lessons cannot be 

fully permitted, and must be regulated to a certain extent. Thus, it is advisable to deliver a 

decision of nonconformity to the Constitution, so that the legislature may regulate 

extracurricular lessons within reasonable boundaries after seeking public consensus. 

    Justice Young-Mo Lee opted for an opinion of constitutionality, as follows. 

Extracurricular lessons are, by nature, supplemental education and subordinate to school 

education. The State thus has the discretion to regulate extracurricular lessons with a view to 

normalizing education in schools. Thus, the proper standard of review is the rationality of 

legislative formation. The Extracurricular Lesson Ban Provision was legislated in an attempt 

to bring harmony to the relationship between school education, which is a joint task for the 

State and parents, and extracurricular lessons, which belong to private education under the 

responsibility of parents. Nothing in the provision can be said to fail the rationality test. 

Indeed, the extracurricular lessons allowed under the Private Teaching Institute Act are 

sufficient for providing supplementary lessons for students falling behind in their school 

work. The provision prohibits only individual extracurricular lessons which are likely to 
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have harmful social repercussions and side effects. Thus, the Extracurricular Lesson Ban 

Provision is legitimate in its purpose and provides reasonable means and does not infringe 

upon the essential elements of the fundamental rights of private tutors, parents, or students. 

 ● Regarding autonomous private high school in Korea, CCK said the government’s 

amendment that banned applying to both unconstitutional, and also said the government 

amendment that banned autonomous private high schools from admitting students earlier 

than general high schools was constitutional.32 

 

    2) Compulsory Primary Education (Art 14) 

   Article 14 

   Each State Party to the present Covenant which, at the time of becoming a Party, has not 

been able to secure in its metropolitan territory or other territories under its jurisdiction 

compulsory primary education, free of charge, undertakes, within two years, to work out and 

adopt a detailed plan of action for the progressive implementation, within a reasonable 

number of years, to be fixed in the plan, of the principle of compulsory education free of 

charge for all. 

 

    Currently, free primary education is fully realized in Korea. 

 ● CCK held that the part of Article 2 of the Elementary and Secondary Education Act, the 

                                            
32 2018Hun-Ma221, April 11, 2019. 
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second part of Article 8 Section 1 of the former School Meals Act and the first part of 

Article 8 Section 2 of the same Act are constitutional when those provisions allow school 

parents to bear partial expenses for school meals while their children attend middle schools 

under compulsory education system.33 

    [Background of the Case] 

    During the period from March 3, 2003 to February 16, 2006, the petitioners, who were 

middle school students and their parents, paid money for school meals. They filed a suit 

seeking return of the money arguing it is an unfair profit for the State government and local 

governments, Gyeonggi-do and Anyang-si, since making school parents pay the money for 

school meals violates the provision of the Constitution setting forth that compulsory 

education shall be free of charge. While the underlying case is pending, the petitioners filed 

a motion with the court in charge of underlying case requesting that court to file with the 

Constitutional Court for its constitutional review whether Article 8 Section 2 and 3 of the 

School Meals Act is unconstitutional. However, the court dismissed the motion. Upon 

dismissal, the petitioners, on April 12, 2010, filed this constitutional complaint with the 

Court, arguing that those provisions are unconstitutional.  

    [Summary of Decision] 

    (1) While it is desirable that all the parts necessary to school education under the 

compulsory education system are provided free of charge, we must also consider financial 

                                            
33 2010Hun-Ba164, April 24, 2012. 
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conditions of the government spending money in realizing people's social rights including 

rights to equal education. Thus, in principle, the scope of services provided free of charge 

under compulsory education system must be limited by the amount of costs and expenses 

indispensible for carrying out equal opportunity in education to be guaranteed by the 

Constitution – that is to say, the amount of cost which is indispensable for all the students 

can study with no economical discrimination.  

    (2) Thus, the services to be included in the scope of services provided free of charge in 

terms of compulsory education must be those essential for actual and equal compulsory 

education and the examples can be: exemption of the entrance fee; personnel expenses and 

maintenance expenses for maintaining human resources and facilities such as teachers and 

school buildings; and exemption of financial burden of funding for new facilities. Besides, 

other expenses incurred in the course of providing compulsory education indispensible for 

securing actual and equal compulsory education are to be included in the scope of services 

provided free of charge. The determination whether the expenses other than those expenses 

as described above must be included in the scope of services provided free of charge 

regarding compulsory education should be made by the legislature based on legislative 

policy, taking into account of government's financial situation, income level of citizens, 

economic situation of school parents and social consensus.  

    (3) Even though school meals have certain educational aspects, they cannot be 

essential and crucial part for securing equality in compulsory education. Thus, we have to 
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allow the legislature to exercise its discretion in legislation with respect to the expenses of 

school meals. The Instant Provisions, although they permit some of such expenses to be 

borne by school parents, the expenses for basic infrastructure for the execution of school 

meals are excluded from such expenses to be borne by school parents. In addition, there are 

statutory provisions setting forth State or local government's financial support to alleviate 

school parents' burden of bearing expenses for school meals. In particular, there are 

provisions setting forth a financial support for students from low-income families. For the 

forgoing reasons, it is hard to say that the Instant Provisions go beyond the scope of the 

legislature's policy-making power and thus violate the principle that compulsory education 

shall be provided at no cost stipulated in the Constitution. 

 ● CCK held that Article 30-2 Section 2 Item 2 of the former Elementary and Secondary 

Education Act, which sets forth that school operation support fees should be included into 

school's revenues, in terms of collecting school operation fees from middle school students 

does not comply with the principle that compulsory education shall be provided at no cost 

as prescribed in Article 31 Section 3 of the Constitution and, thus, it is unconstitutional.34 

    [Background of the Case] 

    Petitioners, who are the parents of students who attend or have graduated from public 

or private middle schools, have paid school operation support fees to those schools where 

their children attend or attended. Arguing that their payment of those support fees is against 

                                            
34 2010Hun-Ba220, August 23, 2012. 
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the principle that compulsory education shall be provided at no cost as prescribed in the 

Constitution, the petitioners filed with the court a suit for return of the money against the 

State, the Seoul Metropolis, Gyeonggi-do, Gyeongsangbuk-do, Gwangju metropolitan city 

and Jeollabuk-do for their unfair profit. That court, however, denied their claim on June 17, 

2009 and thereafter the petitioners filed an appeal against that denial.  

    While the appeal case is pending, the petitioners filed with the court in charge of that 

appeal case a motion to request that court to file with the Constitutional Court for its 

constitutional review whether Section 2 Item 2 of Article 30-2 and Article 32 Section 1 Item 

7 of the former Elementary and Secondary Education Act, which set forth that school 

operation support fees should be included into school's revenues and the school operation 

committee must discuss the matters related to creation and operation of those fees, are 

unconstitutional or not. However, that court denied that motion. Against that denial, the 

petitioners, on June 4, 2010, filed this constitutional complaint with the Constitutional 

Court, arguing that those provisions are unconstitutional. 

    [Summary of Decision] 

    1. Court Opinion  

    A. Instant Deliberation Provision  

    The Instant Deliberation Provision just includes the matter regarding creation, 

operation and use of school operation support funds as one of the matters subject to the 

deliberation of the school operation committees of national and public middle schools. 
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Thus, the Provision shall not be deemed as a provision of basis for collection of school 

operation support fees and, thus, it cannot be a statute to be subject matter to the judgment 

on the instant case. Therefore, we found that the petitioners' claim with respect to the Instant 

Deliberation Provision fails to meet standing requirements and, thus, it shall be dismissed as 

invalid.  

    B. Instant Revenue Provision  

    (1) As for the claim filed by school parents of private middle schools  

    The Instant Revenue Provision is applicable only to school operation support fees 

collected by 'national and public middle schools' but not to those collected by private middle 

schools. Therefore, we found that the claim filed by school parents of private middle 

schools fails to meet standing requirements and, thus, it shall be dismissed without 

prejudice.  

    (2) As for the claim filed by school parents of public middle schools  

    The scope of things provided free of charge in terms of compulsory education set forth 

by Article 31 Section 3 of the Constitution must be limited to those indispensible for every 

student to take actual and equal compulsory education with no economic discrimination and 

the examples can be: exemption of the entrance fee; personnel expenses and maintenance 

expenses for maintaining human resources and facilities such as teachers and school 

buildings; exemption of financial burden of funding for new facilities; and other expenses 

incurred in the course of providing compulsory education indispensible for securing actual 
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and equal compulsory education.  

    However, considering the following, we find that the Instant Revenue Provision is not 

persistent with the principle that compulsory education shall be provided at no cost as 

prescribed in Article 31 Section 3 of the Constitution and, thus, it is unconstitutional: school 

operation support fees have been used for the expenses for maintaining human resources - 

partial personnel expenses for teachers such as teachers' research expenses and school 

accounting personnel for compulsory education; although, with respect to school's revenue, 

school operation support fees are included and classified into the same item with entrance 

fee and tuition, only those funds are borne by the students and school parents; and, while 

school operation support fees are basically a sort of donation voluntarily made by school 

parents in its nature, it is not such in practice especially in terms of the creation and 

collection of those fees so that those fees appear to be treated as the expenses necessary for 

basic and indispensible school education.  

    2. Dissenting Opinion of One Justice  

    In my view, the Instant Revenue Provision is not a provision of basis for collection of 

school operation support fees and, thus, it cannot be the statute as subject matter to the 

judgment on the instant case. Therefore, the petitioners' claim with respect to the Instant 

Revenue Provision also fails to meet standing requirements and, thus, it shall be dismissed 

without prejudice.  
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4. Enforcement Processes of SER 

  Constitution stipulated “Treaties duly concluded and promulgated under the Constitution 

and the generally recognized rules of international law shall have the same effect as the 

domestic laws of the Republic of Korea” (Art 6(1)). This provision allows CCK to review 

and reflect the content of ICESCR. 

  Meanwhile, Korea didn’t ratify the Optional Protocol to ICESCR (OP-ICESCR) yet. 

Currently, in Korea there’s no way to appeal individual petition to the Committee on 

Economic, Social and Cultural Rights to ensure SER. But the Korea Government has 

launched a research on the status of domestic relief procedures for the rights enshrined in 

the Convention and domestic legal provisions that would require an amendment.  

 

5. Conclusion 

  Until now, there are no cases where normative force of ICESCR is directly mentioned by 

CCK, and also have not directly quoted ICESCR as a criteria for unconstitutionality. But 

Constitution stated people’s responsibility to contribute to lasting world peace and the 

common prosperity (Preamble), also CCK recognised the importance of Constitution Art 

6(1). In the light of this, CCK has made various efforts to fully realize economic and social 

rights of ICESCR through diverse decisions, as we examined. 

  I hope this presentation helped enhance our understanding of CCK’s stance on economic 

and social rights of ICESCR. Thank you for your attention. 
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THE CONSTITUTIONAL COURT OF MONGOLIA: 

ENSURING ECONOMIC AND SOCIAL RIGHTS 

 

BOLORTUNGALAG 

NARANGEREL, 

 

Head of the Legal Service Department 

of the Secretariat of The Constitutional 

Court of Mongolia 

 

 Dear participants and colleagues, 

Please accept my warm greeting to all of you. I wish you every success in youг further 

work. 

 

FOREWORD 

The Human Rights and Freedoms Chapter concept of the 1992 Constitution of Mongolia's 

is sourced and based on international laws. The Article 16 of the Constitution of Mongolia 18 

clauses stipulate wide range of civil, political, economic, social and cultural rights of citizens. 

In this regard, the International Covenant on Civil and Political Rights adopted on 19 

December 1966, the International Covenant on Economic, Social and Cultural Rights and other 

international covenants were the initial sources. 

Recognizing that human rights and freedoms are the fundamental principles of the state, 

for the first time in the history the state guaranteed ensuring the human rights and freedoms. In the 

paragraph 1 of Article 19 of the Constitution states "The State shall provide the citizen with the 

necessary economic, social, legal and other guarantees for human rights and freedoms, to fight 

against the violation and to restore the infringed rights." 
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Thus, the Constitutional Court of Mongolia plays an important role in the protection of 

human rights as a key institution to ensure implementation of Constitution and laws. 

Since its establishment, the Constitutional Court of Mongolia has adopted a number of 

fundamental resolutions ensuring the economic and social rights and freedoms. These resolutions 

are left in the next section. And let me introduce shortly the following five decisions of the 

Constitutional Court of Mongolia. 

At the same time, our courts have revised and amended the laws and resolutions of relevant 

law enforcement agencies and organizations, ensuring the protection of equal rights of citizens and 

amending discriminatory provisions. 

 

THE CONSTITUTIONAL COURT OF MONGOLIA AND SOCIAL RIGHTS 

The Constitution of Mongolia stipulates provisions for fundamental social rights, including 

the right to a healthy environment, right to education, right to work and the right to the protection 

of health. These fundamental social right is provided in Article 16 and the details are as follows: 

 

Article 16 

4) The right to free choice of employment, favorable conditions of work, remuneration, rest, and 

private enterprise.  No one may be unlawfully forced to work. 

5) The right to material and financial assistance in old age, disability, childbirth, and childcare 

and in other cases as provided by law. 

6) The right to the protection of health and medical care.  The procedure and conditions of free 

medical aid are determined by law. 

7) The right to education.  The state provides basic general education free of charge.  Citizens 

may establish and operate private schools if these meet the requirements of the State. 

8) The right to engage in creative work in cultural, artistic, and scientific fields and to benefit 

thereof.  Copyrights and patents are protected by law. 

 

In respect of decisions made by the Constitutional Court to the social rights, 

- The Implementation of some Taxation Laws and the Social Insurance Law adopted on 28 

December 2007 stipulates that some employer can issue a waiver from the social insurance 

obligation. This law is one of the laws passed in connection with tax amnesty. The Constitutional 
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Court revised the dispute over the above law in 2012 and discharged the social insurance payments 

of relevant legal entities, leaving the legal entity without obligations to protect the rights and 

interests of the insured employers, thereby restricting the right of the insured to social insurance. 

Therefore, the court has determined that the law violates the rights of the employees for pensions 

and benefits, health care and medical assistance stipulated in the paragraphs 5 and 6 of Article 16 

of the Constitution (Resolution-2012.02.08-01) and cancelled related actions. 

  - In addition to the right of free choice of employment, the article 3.1.3 of the Law on Legal 

Status of Lawyers adopted in 2012 restricted the rights of lawyers by narrowly defining that the 

candidate for judges should comply with the requirements different from the one stated in the 

Constitution. This violates the right to free choice of their occupation guaranteed by the 

Constitution, and in 2015 situation was solved with cancellation of related regulation.  In result of 

this decision, the General Council of Courts has reported that the rights of more than 150 persons, 

who were not allowed to register as a candidate for judges, have been restored and the right to 

apply for the judge’s position has been opened. 

 

THE CONSTITUTIONAL COURT OF MONGOLIA AND ECONOMIC RIGHTS 

The basic right of any human being is not only the right to life but also the right of economic 

security. The real conditions for human life, self-development and human rights are ensured by 

providing economic rights and freedoms1. In particular, the right to ownership is the fundamental 

economic and human nature, which cannot be infringed. 

In the paragraph 2 of Article 5 of the Constitution of Mongolia states that "The State shall 

recognize public and private ownership, and protect the rights of owners by law." and the 

paragraph 3 of Article 5 stating " The rights of an owner shall be restricted only on grounds 

prescribed by law.” ensures the right of citizens to own property. In this regard, the Constitution 

of Mongolia provides the mechanisms and institutions for protecting the "right to ownership as the 

ultimate right of protection of human rights and freedoms" as reflected in relevant laws. And 

Citizens of Mongolia shall have the right to legitimately acquire, own, use and inherit movable 

and immovable property.  It shall be prohibited to unlawfully confiscate private property.  Owners 

of private property, confiscated due to a public exigency, shall be compensated or reimbursed. 

 
1 B.Chimid, Knowledges of the Constitution. Ulaanbaatar , 2008, p.112 
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Economic    rights   have    been    secured    by   legitimizing   civil    rights    for    private 

entrepreneurship, production and to enjoy benefits of creative work. 

 

Regarding the decision of the Constitutional Court in respect of economic rights, 

- In 2005, a citizen of "M" appealed to the Constitutional Court: some shares of the state-

owned companies were purchased by "Khash-Ord" JSC and by the decisions of the Government 

and the State Property Committee these entities have become non-state-owned companies. 

However, the Resolution # 9 of the State Great Khural (Parliament) of Mongolia issued a decision 

that violated the rights of "Khash-Ord" JSC by shifting 30% of “the non-owned by state” 

companies to the capital city. The appeal to the Constitutional Court stated that this is violation of 

the provisions of Article 16.3 of the Constitution. In the process of the revisions and mid-term 

hearings of the Constitutional Court, it has been proved that the company is a private legal entity 

that does not belong to the state. Also, the accredited Representative of the State Great Hural 

(Parliament) of Mongolia in the explanation to the Constitutional Court’s hearing acknowledged 

that there was a mistake and misunderstanding in the company's shares and stocks. 

  The Constitutional Court solved the dispute and concluded that the decision of the 

parliament violated the right of ownership stipulated in the Article 3 paragraph 3 an issued a decree 

no. 2/09 in 2005. The ownership rights of the company's shareholders were protected and restored 

through the decision of the Constitutional Court. 

  - Let me explain the process of the Constitutional Court revision of the law that has violated 

the Constitution before it comes into force. The State Great Hural (Parliament) of Mongolia, on 3 

December 2015 amended the Civil Code stipulating that a loan agreement between private persons 

should be repaid without extra payments with effect from September 1, 2016. In other words, since 

September 2016 individuals are not allowed to borrow money from other persons in the form of 

loan with interest or other forms of payment. 

The Constitutional Court reviewed and resolved the dispute related to this provision on 

May 25, 2016 and decided that this amendment to the Civil Code restricts the right of citizen to 

dispose of his /her property (eg money), and lend to others with interest and fees. The court 

concluded that this violated the right of citizens for ownership guaranteed by the Constitution. This 

decision protected the rights of citizens to own property, including their right to dispose their 

property. It was important to prevent the violation of the right for ownership, right to obtain an 
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immovable and movable property, and thus ensured that the decision was made before the law 

coming into force violates the Constitution. 

In the two examples mentioned above, it appears that the State Great Hural (Parliament) 

agrees with the decisions of the Constitutional Court, but unfortunately not all the time. 

- The decisions of the Constitutional Court stating "violation the relevant provisions of the 

Constitution" are not always accepted by individuals or organizations. For example, there was a 

decision in 2015 that has been misunderstood as "stopping the mortgage loan" and strongly 

opposed by public. The members of the Constitutional Court have been under pressure and the 

decision processing required the courage and patience of the judges. The main purpose of the 

decision was to cancel the decision to restrict the rights of mortgage property owners, and to 

invalidate the provisions of prevailing pledges (such as banks, non-banking financial 

organizations) and to protect civil ownership rights. However, after the decision was made, there 

was strong opposition from the ruling party, parliament, authorities and the commercial banks. 

They were widely disseminating one-sided information about the decision of the Court through 

the mass media and the internet. Of course the commercial banks were keen to protect their 

advantageous position. 

We can refer to a number of instances of direct infringement by the lawmakers of 

individual’s ownership rights, and there are instances in which the ownership has been indirectly 

violated. 

 

CONCLUSION  

Despite some of these difficulties, the Constitutional Court of Mongolia has fulfilled its 

obligation to protect the Constitution of Mongolia and is committed to safeguarding the rights of 

property and social and cultural rights, which are the key drivers of human development. The 

resolution of roughly 20 disputes over these rights has been resolved and the resolution of the 

Constitutional Court stopped around 10 violations. At the same time, there were about 30 decisions 

that protected human and economic rights. Nowadays, we can firmly state that the economic and 

social and cultural rights stipulated in the Constitution of Mongolia and mentioned in international 

laws are guaranteed and are under the protection of the Constitutional Court of Mongolia. The past 

decisions of the Constitutional Court prove this. 
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Distinguished guests, dear colleagues, ladies and gentlemen, 

 

 

I am indeed happy to be here to address the 3rd Indonesian 

Constitutional Court International Symposium (ICCIS 2019), short course 

and call for paper. Let me also thank the organizers of this event for the 

outstanding arrangement accorded to us since our arrival. 

As we all know, The Association of Asian Constitutional Courts and 

Equivalent Institutions, or AACC, is an Asian regional forum for 

constitutional justice established in July of 2010 to promote the development 

of democracy, rule of law and fundamental rights in Asia by increasing the 

exchanges of information and experiences related to constitutional justice 

and enhancing cooperation and friendship between institutions exercising 

constitutional jurisdiction. 

Over the past few years Maldives have undergone sweeping political 

changes. A new constitution has been introduced; new political institutions 

have been formed and various reforms have occurred in the justice system. 

With such overwhelming developments occurring in a short period of time 

the political institutions remain nascent and fragile. Capacity development, 
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strengthening the newly formed institutions, decentralizing authority, 

establishing a culture of human rights, professionalizing the civil service, 

ensuring equity, and establishing and promoting good governance remain 

key challenges for the country. 

As you all will know, In Maldives the adoption of current Constitution, 

on 7 August 2008, enabled a system that assures the doctrine of Separation 

of powers of 3 branches of government, and most importantly, as I 

mentioned earlier, the current constitution also demonstrated the country’s 

progress towards upholding the rule of law, democratic principles and 

ensuring the independence of the judiciary. 

The fundamental rights and freedoms afforded in Maldives are laid 

down in Chapter 2 of our Constitution. The right to adequate and nutritious 

food and clean water, good standards of health care, establishment of 

sewage systems and electricity in inhabited islands, equal access to means of 

communication, the State media, transportation facilities and the natural 

resources of the country, special protection for children, young, elderly and 

disadvantaged people, right to education, work, pension, acquire and hold 

property are just a few of the rights that are recognized in fundamental rights 

in our Constitution. The inclusion of these socio-economic rights in the 2008 

Constitution, is most certainly a significant step ahead for socio-economic 

progress.  
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The Constitution of the Republic of Maldives guarantees the 

protection of fundamental rights and liberties of all people within the 

jurisdiction of the State, irrespective of religion, race, nationality, etc. 

Protection of social and economic rights is guaranteed through an 

independence Judiciary. Chapter 2 of the Constitution enumerates 

fundamental rights and liberties in consonance with the standards set out by 

the International Bill of Human Rights which include the Universal 

Declaration of Human Rights, the International Covenant on Civil and 

Political Rights 1966 with its Optional Protocols, and the International 

Covenant on Economic, Social and Cultural Rights 1966. 

Although provisions in the Constitution guarantee socio-economic 

rights, we often face the same problem of having no comprehensive 

legislation that further elaborate on these rights. As a result, every so often, 

what each specific entails, its applicaton, bounds and enforcement are left to 

the interpretation of and determination by the courts. 

Article 68 of Constitution stipulates that a court or tribunal, when 

interpreting and applying the rights and freedoms contained in Chapter 2, 

shall promote the values that underlie an open and democratic society based 

on human dignity, equality and freedom, and shall consider international to 

which the Maldives is a party. The courts of our country have heavily relied 

on the mentioned provision in safeguarding certain fundamental rights, 

especially those related to the right to work. Like, in the past decade, there 
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have been a rise in cases relating to unfair dismissals and the courts have 

heavily relied on Article 68 of the Constitution in enforcing these 

fundamental rights, because our Employment Act is not very 

comprehensive, and fails to address certain aspects of employment law, such 

as redundancy and methods for assessing whether or not the grounds for 

termination is fair or not. 

The people who stand to benefit most from strengthening the family 

justice system are those who require special protection. For this reason, civil 

societies who represent and work closely with people who require special 

protection play a huge role in strengthening the family justice system. Even 

at present, there some civil societies doing work related to the family justice 

system, such as providing legal advice, promoting public awareness, 

holding the Government accountable, and advocating to make courts and 

other services more accessible to people with special needs. 

Protecting Social and Economic rights can be accomplished by 

basically setting judicial guarantees. Economic and Social rights are related 

with the welfare state, such as Social rights concept basically are about 

creation of binding rules in order to protect members of society by giving 

them opportunities in education, health, employment till they become 

almost in the same equality as compared with the other members of society. 

Thus, I believe that, the resistance to social and economic rights started with 

the decline of communism and the widespread acceptance of free market 
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and continued with the process of globalization. Like any other jurisdiction, 

we do have challenges in the protection of Social and Economic rights in the 

Maldives. They include weaknesses in the statutory framework, budgetary 

issues, weakness in areas such as victim support due to technical and 

administrative shortcomings and financial or logistical issues, and sadly and 

unfortunately, foreign intervention calculated at interfering with internal 

politics and domestic issues which the Maldives has all rights, as a sovereign 

nation, to handle on its own. 

Before, I conclude, I would like to thank all the participants for taking 

part in this very important symposium. Also I would like to commend 

AACC for organizing this knowledge and information sharing symposium 

for us. The theme, Protection of Social and Economic Rights is very close to 

our hearts as these are fundamental and important areas to which we require 

better understanding and reform within judiciary. I assure that The Supreme 

Court of Maldives and AACC enjoy excellent relationship. I would also like 

to take this opportunity to recognize the contribution towards upholding 

rule of law and defend public safety and public interest and thank continues 

support.  
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